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Executive Summary

The concept of the rule of law, understood as the principle of governance demanding that

“all persons, institutions and entities, public and private, including parties to the conflict and

third States are accountable to laws that are consistent with international human rights and
2» 1

humanitarian norms and standards”,! provides a critical and instructive framework for assessing
the conduct of Israel as the Occupying Power (OP) in the occupied Palestinian territory (oPt).

Therule oflaw confirms, indeed, the primacy and equal application of international legal standards
as fundamental constitutive elements of a given society, and brings to the fore the necessity of
universal access to meaningful justice. With this in mind, and building on the analysis conducted
by Diakonia for the period 2010-2013,? the present report considers Israeli compliance with the
rule of law in its occupation of Palestinian territory during 2014-2017.

The analysis is driven by the principle that, under international law, the primary duty for
administration of the oPt lies with Israel, the OP. Specifically, the OP is obligated to ensure public
order and public life for the occupied population, understood as a duty of good governance. The
rule of law — and the norms it enshrines, including supremacy of law, equality before the law,
accountability to the law and fairness in the application of the law — must therefore reside at the
core of all Israeli conduct as it relates to the oPt.

Despite this, Palestinians within the oPt, consisting of the Gaza Strip and the West Bank, including
East Jerusalem, continue to face a multitude of violations of International Humanitarian Law
(IHL) and International Human Rights Law (IHRL) resulting from the conduct of the OP. During
the period of review, abroad array of Israeli violations — some of which constitute serious violations
of international law and are prosecutable as international crimes — have been documented by
international organisations, including organs and agencies of the United Nations, as well as by
international and local non-governmental organisations.

Selected Israeli Conduct during the Period of Review
The Gaza Strip

2017 marked ten years of Israel’s devastating closure of the Gaza Strip, characterised by
crippling restrictions on movement, and large-scale military offensives, which have resulted in
thousands of civilian deaths and physical destruction on a vast scale. The closure is maintained
by way of sea, land and air blockade, and has grossly exacerbated pre-existing restrictions
on the movement of people and essential goods to and from the Gaza Strip, with disastrous
humanitarian consequences.

One such consequence is chronic electricity shortages, with rolling blackouts lasting up to 20
hours. This in turn has had severe, negative implications for business and agriculture, as well
as the functioning of water and sanitation facilities. Although internal Palestinian disputes have
contributed to the deteriorating humanitarian situation inside the Gaza Strip, the primary legal
obligation for addressing this crisis lies with the OP.

Meanwhile, the humanitarian environment inside the Gaza Strip has been drastically shaped by
the widespread physical destruction resulting from Israel’s 2014 military offensive, ‘Operation
Protective Edge’. Although some reconstruction has taken place, administered through the

+ UN Secretary-General, “Guidance Note of the Secretary-General, UN Approach to Rule of Law Assistance”, April 2008.
2 Diakonia International Humanitarian Law Resource Centre, “Rule of Law: A Veil of Compliance in Israel and the oPt 2010-2013”, March
2014, available at: https://www.diakonia.se/globalassets/documents/ihl/ihl-resources-center/rule-of-law_final_mars.pdf.
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much-criticised temporary Gaza Reconstruction Mechanism (GRM), the level of construction
falls far short of the needs of the occupied population. As of September 2017, 29,000 Palestinians
remained internally displaced as a result of the 2014 hostilities, while there also exists a mass
housing shortage throughout the Gaza Strip, currently estimated at 120,000 housing units.

East Jerusalem

In East Jerusalem, through a variety of policies, the OP continues to deepen its control of the city
it formally annexed — contrary to international law — in 1980. Such policies include the forcible
transfer of the occupied population and the destruction and appropriation of private property,
with the effect that the demographic composition is manipulated in favour of a Jewish majority.
At the time of publication, 100,000 Palestinians in East Jerusalem are at risk of displacement.

Other Israeli policies, equally incompatible with international law, include acts of collective
punishment such as punitive revocation of permanent residency status, mass arrests, closures of
Palestinian neighbourhoods and demolishing the homes of family members of those alleged to
have conducted attacks against Israeli armed forces and civilians.

More widely, there exist chronic issues surrounding the provision of basic services in Palestinian
neighbourhoods of East Jerusalem generally, fundamentally undermining the wellbeing of
the occupied population. This is particularly true of those Jerusalem localities isolated by the
construction of the Wall.

Allsuch policies contribute to the establishment of a coercive environment which in turn facilitates
the forcible transfer of the occupied population, steadily eroding Palestinian presence — both
physical and cultural — in East Jerusalem. These policies must be considered in conjunction with
the unlawful transfer by the OP of thousands of its own citizens into occupied East Jerusalem.
At the time of writing, the current settler population in East Jerusalem exceeds 200,000 people,
while in April 2017, the Government of Israel (Gol) announced plans for the construction of
15,000 additional settlement housing units in East Jerusalem.

Area C & the West Bank in General

In Area C of the West Bank, through settlement construction and the extension of legislative
competence, the OP remains engaged in extensive efforts to secure the territory’s unlawful
annexation. The scale of the problem is vast, with the current settler population in Area C
estimated to exceed 325,000, and with the beginning, in June 2017, of work on the construction
of the first new Israeli settlement in Area C in 25 years. As well as constituting a breach of the
Fourth Geneva Convention, Israeli settlements and the systems and practices that accompany
them also constitute breaches of a variety of international law provisions including the prohibition
of racial discrimination and the prohibition of destruction and confiscation of private property
by an OP. Similarly, Israel continues to maintain and build the Wall despite the finding of the
2004 International Court of Justice advisory opinion that it should be dismantled in those places
where it is constructed on Palestinian territory.

In Area C, an extensive program of demolitions of Palestinian homes and other infrastructure
essential to maintaining Palestinian presence remains a central factor in the OP’s creation of a
highly coercive environment. These demolitions are underpinned by the OP’s implementation of
an illegal planning regime, which seeks to justify the denial of building permits to the occupied
population in Area C and, consequently, the destruction of Palestinian structures in affected
areas on those same grounds. Of particular concern is the situation of 46 Palestinian Bedouin
communities identified by the UN as being atimminent risk of forcible transfer. The impact of such
demolitions is also exacerbated by the OP’s arbitrary denial of external assistance, manifested in
restricted access for relief personnel and materials and the destruction or confiscation of relief
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supplies. The result of these policies and their associated measures is an environment in which
Palestinian presence in Area C is made increasingly untenable.

Throughout the West Bank as a whole, meanwhile, grave concerns exist as to the excessive use
of force by Israeli military and police personnel. Such use of force has been regularly criticised
for exceeding that permitted by international law, resulting in a number of cases of alleged
wilful killings of members of the occupied population. Acts of collective punishment against
the occupied civilian population are also commonplace, including punitive home demolitions,
village closures and mass arrests.

Further, the OP continues to unlawfully exploit, and facilitate the unlawful exploitation of,
Palestinian natural resources on a large scale.

Israeli Domestic Legislation and Policy Developments

The period of review has seen a spate of domestic Israeli legislative measures and governmental
policies that serve to further entrench the occupation and to establish and consolidate
unlawful annexation of Palestinian territory, severely undermine the human rights of the
occupied population and curtail the work of human rights bodies covering issues pertaining
to the occupation. This includes the passing of legislation drafted with the express objective of
retroactively ‘legalising’ settlements in the West Bank, while separate legislative attempts have
been made to incorporate West Bank settlement areas into the Jerusalem municipality. This
domestic legalisation of the unlawful acquisition of occupied territory has been coupled with
attempts to codify the automatic extraterritorial application of Israeli domestic legislation to
West Bank settlement jurisdictions, amounting to a de jure annexation of occupied territory by
the OP.

In addition, Israel has also cited deteriorations in the security situation to ‘justify’ a number of
Israeli domestic laws that have significantly weakened human rights protections as applicable
to members of the occupied population. These include ‘anti-terror’ legislation that serves to
criminalise legitimate political activities and expression and removes procedural safeguards;
legislation which permits the stopping and searching of individuals at random and which
affects Palestinians disproportionately; and legislation which imposes mandatory minimum
custodial sentences for stone-throwing. More widely, efforts have been made to enshrine in law
the principle that the right of self-determination in Israel is reserved exclusively for the Jewish
people, while in the past three years there have also been concerted attempts to reduce the space
available for the effective operation of civil society actors who criticise Israeli actions pertaining
to the occupation.

These extensive legislative measures have been combined with the adoption by the Gol, as a
matter of policy, of the position that the West Bank constitutes ‘disputed’ rather than ‘occupied’
territory, trying in such a way to render the Geneva Conventions inapplicable to Israel’s control
over the territory. Such a position directly contradicts internationally-accepted opinion on the
legal status of the West Bank, including East Jerusalem, and the Gaza Strip as provided by, inter
alia, the 2004 ICJ advisory opinion, multiple resolutions of the UN General Assembly and most
recently by Resolution 2334 of the UN Security Council.

Findings of External Bodies

In response to practices and policies of the OP, a range of international bodies have levelled
strong criticism at Israel and its occupation of the oPt. This has been the case with mechanisms
of the UN Human Rights Council, including Special Rapporteurs, independent commissions of
inquiry, the Office of the High Commissioner for Human Rights (OHCHR) reviews concerning
implementation of previous Council recommendations, and the Universal Periodic Review
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process. Criticism has included the OP’s repression of rights and erosion of the rule of law,
questioning of the very legality of the occupation and accusing the Gol of complicity in war
crimes. For its part, Israel has, to varying degrees, refused to cooperate with these mechanisms
while also acting to directly undermine their functioning.

During the period of review, UN Treaty Bodies have also provided substantial and far-ranging
critical reviews of Israeli conduct as it pertains to the oPt. Common areas of concern include
Israel’s stances that IHRL is inapplicable to the oPt, and that IHRL does not apply in situations
where IHL is applicable. More specific concerns have been raised by Treaty Bodies in relation
to alleged human rights violations committed during the State party’s military operations in the
Gaza Strip, the lack of codification of the principles of equality and non-discrimination in Israeli
constitutional law; instances of torture; evictions and demolitions based on discriminatory
planning policies, and continued forced eviction and forcible transfer in the West Bank, including
East Jerusalem.

The European Union (EU) has also regularly criticised Israeli policies and practices in the oPt,
and has proposed measures of potential redress, including the issuing of guidelines on the
labelling of products originating from Israeli settlements. This represents part of a developing
policy of ‘differentiation’, which draws a distinction in the dealings of the EU and its member
States between Israeli sovereign territory and that of Palestinian territory occupied by Israel.
A subject of particular EU focus has been the OP’s regular demolition and confiscation of EU-
funded structures, delivered as relief in Area C.

Further, in January 2015, Palestine acceded to the Rome Statute of the International Criminal
Courtand in doing so established an additional avenue for the pursuit of justice and accountability
for violations of international law in the oPt. In accordance with the Regulations of the Office of
the Prosecutor (OTP), and as a matter of practice, the OTP opened a preliminary examination
into the situation in Palestine on 16 January 2015. At the time of publication, the OTP is engaged
in a thorough factual and legal assessment of the information available so as to establish whether
there exists a reasonable basis to believe that war crimes and/or crimes against humanity have
been committed, with a specific focus on allegations of international crimes perpetrated by
all parties during ‘Operation Protective Edge’, and alleged international crimes relating to the
presence of Israeli settlements in the West Bank.

Israeli Domestic Accountability and Israeli Response to International Criticism

Meaningful accountability for wrongful acts attributable to State organs is a central requirement
for satisfactory adherence to the rule of law, and the need for accountability becomes increasingly
pronounced in the context of armed conflict, including Israel’s occupation of Palestinian territory,
where the vulnerability of civilian populations is substantially increased.

Yet, rather than allow its actions to be subject to continual and effective scrutiny, the OP has
instead made concerted efforts to create an environment in which its security apparatus and
civilians can act with impunity. This is achieved through the robust rejection of criticism issued by
independent international bodies — married with attempts to actively undermine the functioning
of these bodies — and the employment of flawed internal investigative processes which serve to
protect those responsible for violations of IHL and IHRL rather than deliver justice for victims.

An uncompromising zero-sum approach has been adopted by the Gol in response to statements
from international bodies that accuse the State of serious violations of international law, or that
adopt a position contrary to the State’s interests. Rather than rectify its conduct in accordance
with international standards, the Gol, when confronted with such scenarios, seeks instead to
attack the external institution concerned. Attacks in this instance typically consist of accusations
of ‘anti-Israel’ bias or similarly political motivations, with specific targets including UN organs
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and agencies, including the Secretary-General, the General Assembly, the Human Rights Council
and UNESCO. Accusations made by Israel against such bodies include anti-Semitism and the
inciting of terrorism.

Israel’s aggressive rejection of critical findings of external bodies concerning its conduct in
the oPt is buttressed by its insistence that its own internal investigative mechanisms provide
for full and effective accountability, as required under the rule of law. However, consideration
of the efforts of the OP to assess its own conduct — including that of its military forces and
commanders, as well as civilian leaders — against international legal standards suggests, at a
minimum, an institutionalised resistance on behalf of Israel to ensure, inter alia, supremacy of
law, and accountability to the law.

Conclusion

During the period spanning 2014 to 2017, the conduct of the OP, in its administering of the
oPt and in its treatment of the protected civilian population, has fallen consistently and grossly
below that demanded by international law.

Although some of the developments outlined may be new, they merely represent a continuation
and extension of a pre-existing phenomenon: a prolonged belligerent military occupation
characterised by severe violations of IHL and THRL. Indeed, placing the contemporary situation
in the oPt into its appropriate historical context reveals an unerring trajectory of illegality,
manifested in, inter alia, de jure and de facto annexation; racial discrimination; continuous
expansion of Israel’s settlement project; and the creation of a highly coercive environment
leading to the forcible transfer of the occupied civilian population. This hardening illegality —
bundled within which are breaches of peremptory norms of international law and grave breaches
of the Geneva Conventions — coupled with the OP’s institutionalised avoidance of accountability,
demands a fundamental change in the exercise of power by third States.

Third States and relevant actors must therefore realise their legal obligations and pursue all
practical measures to ensure Israel’s full compliance with the rule of law in its governance of
the oPt. Failure to do so is to render irreversible the severe violations of international law and
associated destructive impacts identified in the report, while also establishing a wider precedent
to the effect that violations of this nature will be tolerated by the international community.
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Introduction

As we mark 50 years of Israel’s occupation of Palestinian territory, there arises an urgent need
to not only review individual Israeli practices and policies through the lens of international law,
but to also consider the wider trends reflected in the nature and trajectory of control exercised by
the Occupying Power (OP) over the occupied Palestinian territory (oPt), consisting of the Gaza
Strip and West Bank, including East Jerusalem.

This report, which explores adherence of Israel to the rule of law in its governance of the oPt
during the period 2014-2017, follows a similar exercise undertaken by Diakonia spanning the
period 2010-2013. That process, culminating in the report A Veil of Compliance in Israel and
the oPt,? identified a broad array of severe violations of international law perpetrated by Israel
in the course of the occupation. Moreover, the report concluded that Israel’s occupation had
become characterised by an aura of legality, which served to obscure such violations. As with its
predecessor, the present report adopts the definition of the rule of law as provided in a guidance
note issued by then-UN Secretary-General, Kofi Annan. The guidance note defined the rule of
law as:

A principle of governance in which all persons, institutions and entities, public and private,
including parties to the conflict and third States are accountable to laws that are consistent
with international human rights and humanitarian norms and standards.*

As such, the concept of the rule of law provides a critical and instructive framework for assessing
the conduct of Israel as the OP. It confirms the primacy and equal application of international
legal standards as fundamental constitutive elements of a given society, and brings to the fore
the necessity of universal access to meaningful justice. This is particularly important in conflict-
affected societies, given “the heightened vulnerability of minorities, women, children, prisoners
and detainees, displaced persons, refugees and others...[which adds] an element of urgency to
the imperative of restoration of the rule of law.”s

The primary duty for administration of the oPt lies with Israel, the OP. Specifically, the OP is
obligated to ensure public order and public life for the occupied population, understood as a duty
of good governance.® The rule of law — and the norms it enshrines, including supremacy of law,
equality before the law, accountability to the law and fairness in the application of the law — must
therefore reside at the core of all Israeli conduct as it relates to the oPt.

In the Palestinian context, faithful application of the rule of law by the OP can serve to protect the
human rights of the occupied population prior to the realisation of a just and durable solution to
the Israel/Palestine ‘question’, and will also help lay the ground for such a solution. However, as
the present report will highlight, not only are the severe violations of international law identified
in the preceding report still prevalent throughout the oPt, but the policies, processes and
mechanisms, which underpin and shield them have been further supplemented, broadened and
deepened. Such developments indicate a move beyond mere entrenchment of these violations,
and instead reveal a form of intended — if not yet realised — permanency. This is particularly
true in relation to the OP’s existing and planned de jure and de facto annexation of Palestinian
territory, bundled within which are a range of other violations of International Humanitarian
Law (IHL) and International Human Rights Law (IHRL).

3 See: Diakonia, “Rule of Law: A Veil of Compliance in Israel and the oPt 2010-2013”, March 2014.

4 UN Secretary-General, “Guidance Note of the Secretary-General, UN Approach to Rule of Law Assistance”, April 2008.

5 UN Secretary-General, “Report of the Secretary-General, The rule of law and transitional justice in conflict and post-conflict societies”,
S/2004/616, August 2004.
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Although the primary duty for ensuring the well-being of the occupied population resides with
Israel, this in no way absolves other third States or parties of their respective duties as prescribed
under international law. Such obligations are engaged by a number of Israeli practices and
policies that stand in breach of international law, and require third party actors to intervene and
actively pursue the cessation and redress of such conduct.

This report therefore serves as a non-exhaustive consideration of Israeli compliance with the
rule of law. Relevant events and developments in the Gaza Strip and throughout the West Bank,
including East Jerusalem and Area C, are mapped, before a number of themes are used to explore
Israeli compliance with rule of law principles. These themes include: domestic Israeli legislation
and policy positions; the findings of international organisations pertaining to Israel’s occupation
of Palestinian territory; Israeli response to external mechanisms of review; Israel’s own internal
investigative procedures.

In light of the scope of the issue at hand, the present report does not set out to provide specific
policy recommendations, but rather seeks to establish a firm analytical foundation upon which
further research and concrete remedial measures from relevant parties can be based. That such
measures are adopted is of critical importance, given the apparent motivation of the OP to
render permanent its severe violations of international law and the attendant, destructive impact
on the occupied population. Diakonia takes this opportunity to reiterate that the framework
of international law must form the dominant paradigm in any review and address of the OP’s
policies and practices affecting the oPt, and that this framework cannot be permitted to bend or
give way in favour of political considerations.
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Chapter 1: Selected Israeli Conduct during the Period
of Review

Palestinians within the oPt continue to face a multitude of violations of IHL and ITHRL resulting
from the conduct of the OP. During the period of review, a broad array of Israeli violations — some
of which constitute severe violations of international law and are prosecutable as international
crimes — have been documented by international organisations such as the UN and its various
bodies and agencies, as well as by international and local non-governmental organisations. For
clarity, this chapter separates Israeli non-compliance with central tenets of international law
into a number of geographic categories, though such classifications should not obscure the often
intertwined and mutually supportive nature of unlawful Israeli practices and policies in the
oPt.

1. The Gaza Strip

2017 marked ten years of Israel’s devastating closure of the Gaza Strip, characterised by crippling
restrictions on movement and large-scale military offensives. Most prominent among the latter
was ‘Operation Protective Edge’, launched in July 2014 and resulting in the deaths of at least
1,462 Palestinians.” Some 18,000 Palestinian homes were destroyed in the offensive, displacing
500,000 people at the height of hostilities (28 percent of the population)?, while essential
infrastructure including water and sewage networks was destroyed or badly damaged.® Although
‘Operation Protective Edge’ formally concluded in August 2014, the Gaza Strip and its residents
are still struggling to recover from its destructive and wide-ranging effects.

Meanwhile, the closure is maintained by way of sea and air blockade, and through just three
land terminals available for the passage of people or goods — Erez, Kerem Shalom and Rafah.
Although the operation of the latter terminal is overseen by Egypt, for more than a decade it has
been subject to prolonged periods of non-operation, often correlating with political developments
on the ground.* As such, the OP’s closure has grossly exacerbated pre-existing restrictions on
the movement of people and essential goods to and from the Gaza Strip," including between the
Gaza Strip and the West Bank, including East Jerusalem, which are regarded by the international
community as forming a single occupied entity. Although internal Palestinian disputes have
contributed to the deteriorating humanitarian situation inside the Gaza Strip, it should be noted
that the primary legal obligation for addressing this crisis lies with the OP.

These restrictions represent a clear violation of the fundamental human right to freedom of
movement, in particular the right to leave and enter one’s own country,2 but have also had
disastrous humanitarian impacts. According to OCHA, the restrictions “disrupt family and

6 See: Hague Convention (IV) Respecting the Laws and Customs of War on Land and Its Annex: Regulations Concerning the Laws and Cus-
toms of War on Land, Article 43; Bothe, M., Legal Expert Opinion on the Right to Provide and Receive Humanitarian Assistance in Occupied
Territories. July 2015, p. 9; Marauhn, T., Stegmiller, I,. “The Obligation to Provide, and the Right to Receive, Development assistance in Oc-
cupied Territories, including in Situations of Prolonged Occupation”, 6 November 2016, p. 25.

7 UN General Assembly, “Report of the independent commission of inquiry established pursuant to Human Rights Council resolution S-21/1”,
A/HRC/29/52, 24 June 2015, para. 20.

8 Ibid., para. 23.

9 The findings of an independent UN Commission of Inquiry on the legalities of conduct of all parties to the 2014 Gaza conflict are considered
later in this report.

10 Between January and August 2017, the Rafah Crossing opened for 23 out of 243 days. See: OCHA, “Gaza Crossings’ Operations Status:
Monthly Update — August 2017”7, 14 September 2017, available at: https://www.ochaopt.org/content/gaza-crossings-operations-status-
monthly-update-august-2017. In 2016, the crossing was open for 48 non-consecutive days in total. See: Gisha, “Movement of people via
Rafah Crossing”, updated March 2017, available at: http://gisha.org/graph/2399.

1 Israel has imposed movement restrictions on Palestinian residents of the Gaza Strip since the 1990s. See: OCHA, “The Gaza Strip: The
Humanitarian Impact of the Blockade”, 14 November 2016, available at: https://www.ochaopt.org/content/gaza-strip-humanitarian-im-
pact-blockade-november-2016; Al Jazeera, “History of Israeli blockade on Gaza”, 2 November 2011, available at: http://www.aljazeera.com/
indepth/features/2011/10/20111030172356990380.html.

2 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, Articles 12(2) & 12(4).
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social life and undermine Palestinians’ enjoyment of their economic, social and cultural rights,
undermine livelihoods and compound the fragmentation of the oPt.”3 The field of healthcare has
been particularly affected. In 2016, Israel’s approval rate for Palestinian applications for medical
treatment outside of the Gaza Strip fell to 64 percent, compared to 77 percent in 2015.1 5 In
August 2015, the health of an estimated one-third of patients in Gaza was threatened by a severe
shortage of medicine and medical supplies,® while in September 2017, the Palestinian Health
Ministry warned that Gaza’s hospitals had run out of 40 percent of essential medicines."”

Movement restrictions also apply inside the territory of the Gaza Strip — both on land and at
sea — through Israel’s imposition of ‘Access Restricted Areas’ (ARAs). At times lethally enforced,
ARAs are areas into which Palestinians are prohibited from entering, including fishing grounds
and a strip of land stretching the full length of the perimeter fence separating the Gaza Strip
from Israel. Over 178,000 Palestinians, accounting for nine percent of Gaza’s almost two million
inhabitants, are directly affected by ARAs.™®

The closure of the Gaza Strip has also significantly compounded deficits in electricity supply.
During the period of review, this supply has fluctuated but has always fallen far below the level
of demand. The Gaza Strip’s sole power plant (GPP) began operation in 2002 but its functioning
— which at full capacity could in theory generate 140 megawatts, though in practice is restricted
to a maximum of 60 to 80 megawatts' — has been severely compromised and, at times, entirely
curtailed, by a range of external factors. These include its targeting by Israeli air strikes in 2006
and 2014, as well as the impossibility of importing the necessary parts to conduct subsequent
repairs.?° The GPP has also suffered from crippling fuel shortages. Even accounting for its
reduced practical output, roughly 350,000 litres of diesel fuel are required on a daily basis to
support its operation.?! Provision of this fuel has been complicated during the past decade by the
involvement of multiple donors, closure of black market tunnels linking Gaza with Egypt and the
imposition of costly taxes.>2

In 2015, less than 45 percent of the Gaza Strip’s electricity requirements (estimated at 470
megawatts) were met, with rolling blackouts of 12 to 16 hours each day.>3 Power outages ranging
from 8 to 12 hours a day continued into 201624 and then worsened significantly in 2017, with the
average number of hours of blackout per day ranging from 17 to 20 from January to November.2
In April 2017, the GPP ceased operation entirely as a result of internal Palestinian disputes
over the funding and taxation of fuel, exacerbating the blackouts.?® In June 2017, following the
decision of the Palestinian Authority (PA) to end payments to Israel for electricity supplied to

3 OCHA, “Fragmented lives: Movement and Access Restrictions”, 13 June 2016, available at: https://www.ochaopt.org/content/2015-over-
view-movement-and-access-restrictions.

4 OCHA, “Access to medical care outside Gaza”, 4 July 2017, available at: https://www.ochaopt.org/content/access-medical-care-outside-
gaza.

5 Internal Palestinian disputes have also contributed to this issue, with more than 2,000 referrals for medical treatment outside of the Gaza
Strip said to have been affected by apparent withholding of payments by the Palestinian Authority in Ramallah. See: OCHA, “Access to medi-
cal care outside Gaza”, 4 July 2017, available at: https://www.ochaopt.org/content/access-medical-care-outside-gaza.

16 Al-Monitor, “Gaza struggles with shortage of medical supplies”, 6 August 2015, available at: https://www.al-monitor.com/pulse/iw/origi-
nals/2015/08/palestine-gaza-medicine-shortage-pharmacy-israel-blockade.html.

7 The Palestinian Information Center, “Official warns of acute medicine shortage in blockaded Gaza”, 10 September 2017, available at:
https://english.palinfo.com/news/2017/9/10/Official-warns-of-acute-medicine-shortage-in-blockaded-Gaza.

8 Medicins du Monde, “Access Restricted Areas in Gaza: Civilians at Risk”, November 2016, available at: http://www.medecinsdumonde.
org/en/actualites/publications/2017/01/16/access-restricted-areas-gaza-civilians-risk.

19 Gisha, “Hand on the Switch: Who’s responsible for Gaza’s infrastructure crisis?”, January 2017, p. 3-4, available at: http://gisha.org/User-
Files/File/publications/infrastructure/Hand_on_the_Switch-EN.pdf.

20 Ibid., p. 6.

2 Ibid., p. 4.

22 Ibid., p. 5.

23 OCHA, “The Humanitarian Impact of Gaza’s Electricity and Fuel Crisis”, July 2015, available at: https://www.ochaopt.org/content/hu-
manitarian-impact-gaza-s-electricity-and-fuel-crisis-july-2015.

24 OCHA, “Gaza’s sole power plant shut down triggering up to 20 hours of outage a day”, 11 April 2016, available at: https://www.ochaopt.org/
content/gaza-s-sole-power-plant-shut-down-triggering-20-hours-outage-day.

25 OCHA, “Gaza Strip electricity supply”, 2017, available at: https://www.ochaopt.org/page/gaza-strip-electricity-supply.

26 OCHA, “Energy crisis takes its toll on Palestinian farmers in Gaza”, 11 September 2017, available at: https://www.ochaopt.org/content/
energy-crisis-takes-its-toll-palestinian-farmers-gaza.
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the Gaza Strip — apparently in an attempt by the PA to apply pressure to the Hamas de facto
administration®” — Israel reduced supply by one third.?® As of late October 2017, despite the
presence of a reconciliation agreement between Fatah (the dominant political faction in the PA)
and Hamas, electricity supply remained limited to just four hours per day.>®

Cumulatively, the above factors have contributed to a perpetual and critical shortfall in electricity
provision, which in turn has — prior to and during the period of review — grievously undermined
Palestinian quality of life, including the provision of essential health care services® and the
maintenance of Gaza’s agricultural sector.3! This shortfall has also compounded Gaza’s existing
water and sanitation crisis, severely limiting the ability of energy-intensive seawater desalination
and sewage treatment facilities to function. In May 2017, in excess of 100,000 cubic meters
of raw sewage or poorly treated effluent was being discharged into the sea on a daily basis,3?
creating grave health and environmental risks. In addition, overexploitation has led to Gaza’s
sole freshwater aquifer becoming contaminated with seawater. It is currently estimated that 96
percent of Gaza’s drinking water is unsafe.33

Meanwhile, the humanitarian environment inside the Gaza Strip has been drastically shaped
by the widespread physical devastation resulting from ‘Operation Protective Edge’. Although
some reconstruction has taken place, administered through the temporary Gaza Reconstruction
Mechanism (GRM), the level of construction falls far short of the needs of the occupied population.
Under the terms of the GRM, Israel is afforded final say over any reconstruction project or
materials, in effect prioritizing the OP’s security interests over the wellbeing of the civilian
population of the Gaza Strip. As a result, Israel has severely limited the delivery of materials
essential for reconstruction. For instance, as of May 2016, of the estimated combined 6.4 million
tonnes of cement required for post-conflict reconstruction and to meet Gaza’s housing shortfall,
just 1.9 million tonnes had been delivered.3+ As of September 2017, 29,000 Palestinians remained
internally displaced as a result of the 2014 hostilities,?> highlighting the brutal and long-term
impact of Israeli military offensives coupled with the effects of the closure. At the same time,
there exists a chronic housing shortage in the Gaza Strip currently estimated at 120,000 housing
units, driven in large part by natural population growth but exacerbated my restrictions on the
importing of materials.3®

Given these grave shortcomings, the GRM has been criticised as having created “a cumbersome
bureaucracy, which, after three years, represents at best, a system of conflict management, not
resolution; and at worst, an institutionalization of the Israeli siege of Gaza.”® The GRM has
also been highlighted as contributing to, inter alia, Gaza’s escalating water crisis, and “failing

27 Reuters, “Palestinian Authority halts payments for Israeli electricity to Gaza: Israel”, 27 April 2017, available at: https://www.reuters.com/
article/us-israel-palestinians-gaza-electricity/palestinian-authority-halts-payments-for-israeli-electricity-to-gaza-israel-idUSKBN17T151.

28 OCHA, “Appeal for funding to stabilize Gaza’s deteriorating humanitarian conditions”, 5 August 2017, available at: https://www.ochaopt.
org/content/appeal-funding-stabilize-gaza-s-deteriorating-humanitarian-conditions-o.

29 Al Jazeera, “Gaza still faces electricity crisis despite reconciliation”, 30 October 2017, available at: http: //www.aljazeera.com/news/2017/10/
gaza-faces-electricity-crisis-reconciliation-171030163230616.html.

30 OCHA, “The Humanitarian Impact of the Gaza Electricity Crisis, May 2017”, 4 May 2017, available at: https://reliefweb.int/report/occu-
pied-palestinian-territory/humanitarian-impact-gaza-electricity-crisis-may-2017.

3t OCHA, “Energy crisis takes its toll on Palestinian farmers in Gaza”, 11 September 2017, available at: https://www.ochaopt.org/content/
energy-crisis-takes-its-toll-palestinian-farmers-gaza.

32 OCHA, “The Humanitarian Impact of the Gaza Electricity Crisis, May 2017”, 4 May 2017, available at: https://reliefweb.int/report/occu-
pied-palestinian-territory/humanitarian-impact-gaza-electricity-crisis-may-2017.

33 Oxfam, “Timeline: the humanitarian impact of the Gaza blockade”, 2017, available at: https://www.oxfam.org/en/occupied-palestinian-
territory-and-israel/timeline-humanitarian-impact-gaza-blockade.

34 Shelter Cluster Palestine, “Key Facts (May 2016)”, 8 June 2016, available at: https://www.sheltercluster.org/sites/default/files/docs/
one_page_factsheet_final_may.pdf.

35 OCHA, “Three years on from the 2014 conflict, 29,000 people remain displaced”, 11 September 2017, available at: https://www.ochaopt.
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36 UNSCO, “Gaza Ten Years Later Report”, July 2017, p. 12, available at: https://unsco.unmissions.org/gaza-ten-years-later-report-ju-
ly-2017.
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to operate at the pace or scale necessary to meet the levels of [water and sanitation] need.”3®
Reconstruction efforts have been further undermined by unfulfilled pledges of financial support
from international donors,?® while the access of humanitarian personnel is subject to severe
restriction by the OP, which in turn hampers delivery of humanitarian assistance and wider
recovery efforts.

Moreover, these areas of grave concern must also be considered in the context of the Gaza Strip’s
dire economic health, with a 2015 World Bank report observing that 43 percent of the labour
force was unemployed. This figure rises to 60 percent among Gaza’s youth, while 40 percent of
the population live in poverty.+> The same report concluded that Israel’s blockade had eroded
Gaza’s GDP by 50 percent, with the manufacturing and construction sectors reduced by 60
percent and 83 percent respectively.4!

2. East Jerusalem

East Jerusalem, which is internationally recognised as a politically contiguous part of the West
Bank, was occupied by Israel in 1967. Following occupation, Israel moved to expand Jerusalem’s
municipal boundaries by 70,000 dunams (27 square miles), which in turn incorporated the
lands of 28 Palestinian villages into the new, extended municipality. In 1980, the OP formally
annexed East Jerusalem through the passing of The Basic Law: Jerusalem, the Capital of Israel.
Although the validity of this legislation and the acquisition of territory by force — prohibited
under Article 2(4) of the UN Charter and serving to deny the right of the Palestinian people to
self-determination — that the legislation sought to justify was immediately and unequivocally
rejected by the international community, including by the UN Security Council,** the OP
continues to illegally exercise sovereign powers over East Jerusalem.

In extending its full legislative competence into occupied territory, Israel is acting in direct
contravention of IHL, which requires the OP to respect existing legislation unless absolutely
prevented.#? Further, as this section will highlight, through exercise of legislative competence
the OP has established legal and administrative platforms from which to pursue policies that
discriminate against the occupied Palestinian population and directly contribute to population
transfer. The cumulative effect of these policies is to alter the demographic composition of the
affected area in favour of a Jewish majority.

A primary means by which Palestinian residents of East Jerusalem are coerced into leaving their
homes and communities is the imposition of planning restrictions, which curtail the necessary
growth of Palestinian neighbourhoods. Building permits are regularly denied to Palestinians
living in East Jerusalem, leading to construction without permits in affected areas, naturally
rendering such construction illegal under Israeli law. The scale of the issue is vast, with at least
one third of Palestinian homes in East Jerusalem believed to lack a building permit,+ leaving
them vulnerable to demolition and 100,000 people at risk of displacement.4> Between January
and August 2017, 107 structures in East Jerusalem were demolished by the OP due to a lack
of building permit, leaving 179 people displaced.+® At least 79 Palestinian structures in East

38 Oxfam, “Treading Water: the worsening water crisis and the Gaza Reconstruction Mechanism”, March 2017, p. 3, available at: https://
www.oxfam.org/sites/www.oxfam.org/files/bp-treading-water-gaza-reconstruction-mechanism-220317-en.pdf.

39 Supra note 37, p. 3.

4° The World Bank, “Gaza Economy on the Verge of Collapse, Youth Unemployment Highest in the Region at 60 Percent”, 21 May 2015, avail-
able at: http://www.worldbank.org/en/news/press-release/2015/05/21/gaza-economy-on-the-verge-of-collapse.

4 Ibid.

42 UN Security Council Resolution 478 of 1980, S/RES/478, (1980).

43 See: Hague Convention (IV) Respecting the Laws and Customs of War on Land and Its Annex: Regulations Concerning the Laws and Cus-
toms of War on Land, Article 43; Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Conven-
tion), Article 64. For further address of this topic, see: Boutruche, T., Sassoli, M. “Expert Opinion on the Occupier’s Legislative Power over
an Occupied Territory Under IHL in Light of Israel’s On-going Occupation”, June 2017, available at: https://www.nrc.no/globalassets/pdf/
legal-opinions/sassoli.pdf.

44 OCHA, “Increase in risk of displacement in East Jerusalem”, 11 September 2017, available at: https://www.ochaopt.org/content/signifi-
cant-increase-risk-displacement-east-jerusalem.

45 Ibid.

46 Tbid.
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Jerusalem were demolished in total in both 2014 and 2015.47 In 2016, this figure more than
doubled to 190.48 According to OCHA, 2017 saw a slight increase in the monthly average number
of people displaced in East Jerusalem as a result of demolitions compared to 2016.4°

Other Israeli policies also exert a powerful coercive effect on the occupied population. Such
measuresincludeactsofcollective punishment, suchaspunitiverevocation of permanentresidency
status,’® mass arrests? (including of children5?), closures of Palestinian neighbourhoods? and
punitive home demolitions.>* Concerning the latter, an Israeli military committee established
in 2005 to examine the policy of punitive home demolitions concluded that there existed no
proof that the policy provided effective deterrence against future attacks, and recommended that
such demolitions cease.5s This recommendation was largely adopted by the Israeli military and
the number of demolitions dropped significantly until reimplementation of the illegal policy in
2014.5°

In November 2014, human rights groups petitioned the Israeli High Court of Justice to review the
legality of the State’s policy of punitive demolition of Palestinian homes in the oPt. The petition
argued that the legal basis for such demolitions had not been reviewed since the 1980s and failed
to reflect subsequent developments in international law. Further, the petition argued that “the
punitive house demolition policy constitutes a grave breach of international humanitarian law,
the international laws of occupation and international human rights law, and that it contradicts
the fundamental tenet in Israeli law whereby people cannot be punished for actions other than
their own.”s” The petition was rejected by the Court, which held that Israel had legal authority
to execute home demolitions, but that such an authority was to be exercised in a proportionate
manner and only in relation to perpetrators of acts of particular severity.>® In addition, the ruling
“incorporated quotes from Hebraic law, which explicitly support collective punishment.” Such a
position — so glaringly at odds with the letter and spirit of provisions of international law, which
prohibit discrimination and collective punishment>— is deeply problematic from a rule of law
perspective.®°

Similar concerns have been raised in relation to the Court’s conduct on matters extending beyond
East Jerusalem, particularly in relation to the Court’s avoidance of ruling on the legality of Israeli
settlement construction in the oPt generally. As has been noted, this avoidance “has no doubt
enabled the Court to avoid a head-on clash with the government and a large segment of public
opinion. Understandable as this may be on the political level, [...] the Court’s refusal to rule on

47 OCHA, “Monthly Figures: Conflict-related casualties and violence”, 2017, available at: https://www.ochaopt.org/content/monthly-fig-
ures.

48 Thid.

49 Supra note 44.
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this question has somewhat compromised its position.”® In addition, recent appointments to the
Court — pushed by Justice Minister, Ayelet Shaked, and including a current resident of a West
Bank settlement — have prompted what has been described as a significant shift to the right in
the body’s outlook.®? Therefore, on account of both its rulings (and absence of rulings) and the
background of some of its members, significant doubts exist as to whether the Court can act as
an effective arbiter of the legality of Israeli policies applied in the oPt. Judicial independence, it
should be noted, is an essential component in establishing and maintaining the rule of law.

More widely, there exist chronic issues surrounding inadequate investment in basic services in
Palestinian neighbourhoods of East Jerusalem generally, deepening the coercive environment
and fundamentally undermining the wellbeing of the occupied population.®® Palestinian
neighbourhoods cut off from central Jerusalem by Israel’s construction of the Wall, such as Shu’fat
refugee camp, are particularly badly affected.® Here, prohibitions on construction, restrictions
on residency rights, uncertainty of the camp’s legal status, lack of provision of essential services
such as waste management and education, combined with overcrowding and virtually absent
civil infrastructures result in the denial and violation of an extensive range of human rights of
Palestinians.%

Meanwhile, steps have been taken by the OP that serve to weaken Palestinian identity in East
Jerusalem. For instance, Israel is gravely interfering with the curriculum of Palestinian schools
through the provision of Israeli public funding and benefits to schools willing to substitute
their curriculum for that of Israel. Speaking in 2016, Israel’s Minister of Education, Naftali
Bennett, announced that he would “provide a strong tailwind to any school that chooses the
Israeli curriculum. My policy is clear: I want to aid the process of Israelization.”®® In addition,
the period of review has seen the continuation of efforts to introduce Hebrew street names in
Palestinian neighbourhoods®” and prohibit the Islamic dawn call-to-prayer in some areas of
the city,®® while legislation has been tabled which strips Arabic of its national language status
throughout Israel, and thus in occupied East Jerusalem, in light of its illegal de jure annexation
by the OP. These moves to undermine Palestinian cultural rights and identity in East Jerusalem
come amid criticism that the OP, under the pretext of security considerations, is exercising ultra
vires sovereign rights, including by introducing measures, which alter the status quo relating to
the Haram al-Sharif/Temple Mount complex in the Old City.%°
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the Jerusalem area”, 4 July 2017, available at: https://www.ochaopt.org/content/impact-barrier-jerusalem-area.

% See: UNRWA, “Profile: Shu’fat Camp”, available at: https://www.unrwa.org/sites/default/files/shufat_refugee_camp.pdf; UNRWA,
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html.
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These policies steadily erode Palestinian presence — both physical and cultural — in East
Jerusalem, and must be considered in conjunction with the transfer by the OP of thousands of its
own citizens into occupied East Jerusalem. At the time of writing, the current settler population
in East Jerusalem exceeds 200,000 people,” while in April 2017, the Gol announced plans
for the construction of 15,000 additional settlement housing units in East Jerusalem.” These
two strands of population transfer cannot be separated from one another, clearly illustrated in
September 2017 with the eviction — following lengthy legal proceedings in Israeli courts — of the
Shamasneh family from their East Jerusalem home in which they had lived for more than 50
years. Shortly afterwards, Israeli settlers were seen moving into the building,” located in an area
slated for settlement development.”

The prohibition of transfer of members of the OP’s civilian population into an occupied territory
is codified under Article 49 of the Fourth Geneva Convention, as is the prohibition of unlawful
transfer of the occupied population within the occupied territory, while the latter is also
considered a grave breach under Article 147 of the same treaty.” In addition, both acts may also
engage individual criminal responsibility and be prosecuted as war crimes.”

The temporal period considered in this report saw a marked deterioration in the security situation
throughout East Jerusalem and the West Bank generally, characterised by a sharp and prolonged
escalation in violence between September 2015 and mid-2016.7° Although Israel has a duty to
ensure the safety of its own citizens, all efforts taken in this respect by its security forces must
comply with international standards. There exists credible evidence, however, that during this
period the use of force by Israeli law enforcement officials regularly exceeded that permitted by
international law. In September 2016, Amnesty International issued a memorandum detailing
20 incidents which took place during this period — including several in East Jerusalem — and
featured the apparently wilful killings of Palestinians in the West Bank by Israeli security officials.
According to the memorandum, “[i]n at least 15 of the cases, Palestinians were deliberately shot
dead, despite posing no imminent threat to life, in what appear to be extrajudicial executions.””
The same report noted that “Israeli forces continue to display an appalling disregard for human
life by using reckless and unlawful lethal force against Palestinians.””®

Attention has also come to focus on whether Israel can be said to have provided its forces with
fit-for-purpose guidelines and training on the use of lethal force in non-combat situations.
For instance, Israeli live fire regulations — relaxed in an Israeli Security Cabinet decision of
September 20157 and partially published in June 2016 — appear to permit the use of lethal
force as a matter of first resort in response to the throwing of rocks, firebombs and firework.8°
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Such a position is a clear and grievous breach of Israel’s obligations under international law. In
September 2017, the Supreme Court published its June ruling, which upheld an appeal by the
Israeli police, preventing publication of sensitive aspects of the force’s live fire regulations.!
According to Adalah, in upholding the appeal the Supreme Court had “assumed an opposing
position that is intended to shield police directives from public criticism, thus hindering efforts
to bring officers to justice for violations of the regulations.”s?

Such failings are further compounded by the absence of meaningful scrutiny of the actions of
Israeli law enforcement officials and private contractors acting as State agents, including in
relation to alleged wilful killings of members of the occupied civilian population. In the context
of belligerent military occupation, and where there does not exist a situation of active hostilities,
the use of force is to be considered through the paradigm of law enforcement and the associated
regime of IHRL,®® whereby lethal force may only be employed as a measure of absolute last
resort. Moreover, unlawful killings of Palestinians by law enforcement officials of the OP may
also be said to constitute wilful killings of members of the protected occupied population: a war
crime that amounts to a grave breach of the Geneva Conventions. This is on account of the nexus
to the armed conflict, which is represented by the function exercised by such officials within the
regime of a military occupation.®

Despite the gravity of these alleged offences, however, according to human rights groups,
investigations by the Israeli Police Internal Investigations Department into alleged unlawful
killings fall short of international standards on account of failures to ensure impartiality or
transparency of proceedings.® These failures contribute to a critical accountability deficit and
an environment of impunity.

3. Area C

Consideration of the practices and policies of the OP inside Area C — the land classification under
the Oslo Accords that accounts for approximately 60 percent of the West Bank and is subject to
full Israeli security and administrative control — reveals a number of striking parallels with that of
East Jerusalem. Specifically, the OP, through physical construction and the extension of legislative
competence, remains engaged in extensive efforts to secure the territory’s annexation.

Israel’s settlement enterprise represents perhaps the most conspicuous method by which the OP
exercises sovereign-like power over Area C. At the time of writing, the settler population in Area
C estimated to exceed 325,000, spread across more than 120 settlements and 100 additional
‘outposts’.® #In addition to constituting a breach of Article 49 of the Fourth Geneva Convention,

8t Adalah, “Israeli Supreme Court allows police to keep open-fire regulations concealed from public scrutiny”, 8 October 2017, available at:
https://www.adalah.org/en/content/view/9264.

82 Tbid.

83 See: The Oxford Handbook of International Law in Armed Conflict, edited by Clapham, A., Gaeta, P., p. 200.

84 For further information on the interplay between IHL and ITHRL in relation to unlawful killings during law enforcement operations in the
oPt, see: Diakonia, “Law Enforcement under Occupation: The Case of Willful Killings in the West Bank”, August 2015, available at: https://
www.diakonia.se/globalassets/blocks-ihl-site/ihl-file-list/ihl---briefs/the-case-of-willful-killings-in-the-west-bank.pdf

8 See: Amnesty International, “Lethal force and accountability for unlawful killings by Israeli forces in Israel and the Occupied Palestinian
Territories”, 28 September 2016, p.10, available at: https://www.amnesty.org/en/documents/mde15/4812/2016/en/; Yesh Din, “December
2016 Data Sheet: Law Enforcement on IDF soldiers suspected of harming Palestinians — Summary of 2015 data”, 2 January 2017, avail-
able at: https://www.yesh-din.org/en/december-2016-data-sheet-law-enforcement-idf-soldiers-suspected-harming-palestinians-summary-
2015-data/

86 B’'Tselem, “Area C”, available at: http://www.btselem.org/topic/area_c; although some sources claim the figure to be closer to 380,000.
See, https://www.haaretz.com/israel-news/.premium-1.794730

87 ‘Outposts’ are settlements unrecognised by the Gol. There exists no legal distinction between Israeli settlements and ‘outposts’ under
international law.
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Israeli settlements and the systems and practices that accompany them also constitute breaches
of a breadth of international law provisions including the prohibition of racial discrimination
(on account of separate legal systems and institutions for Israeli citizens unlawfully present in
the oPt — settlers — and Palestinian communities in the same territory, movement restrictions
and inherently discriminatory planning and zoning policies, for example);*® the prohibition
of acquisition of territory through the use of force;? and the prohibition of destruction and
confiscation of private property by an OP.%°

In December 2016, the UN Security Council adopted Resolution 2334, reiterating the illegality
of Israel’s settlement enterprise in the oPt and its related IHL and IHRL violations, including
land confiscation, destruction of private property and altering the demographic composition
of the territory by way of population transfer. The same resolution also demanded “that Israel
immediately and completely cease all settlement activities in the occupied Palestinian territory,
including East Jerusalem, and that it fully respect all of its legal obligations in this regard”.
However, reporting to the Security Council in September 2017, the Special Coordinator for the
Middle East Peace Process, Nikolay Mladenov, announced that Israel had manifestly failed to
comply with this requirement and that “[s]ince 20 June, Israel’s illegal settlement activities
have continued at a high rate, a consistent pattern over the course of this year.”? In June 2017,
work began on the construction of the first new Israeli settlement in Area C in 25 years.? In
August 2017, Israeli Prime Minister, Benjamin Netanyahu, publicly reaffirmed his commitment
to maintaining and strengthening the presence of West Bank settlements.%4

Similarly, Israel continues to maintain and continue construction of the Wall despite the finding
of the 2004 International Court of Justice (ICJ) advisory opinion that the Wall should be
dismantled in those places where it is constructed on Palestinian territory. Prominent examples
include the March 2016 decision of the Security Cabinet to renew construction in and around
Jerusalem,? as well as the routing of the Wall through the Cremisan Valley, separating the
Palestinian town of Beit Jala from the settlements of Gilo and Har Gilo. The planned route would
serve to annex large areas of occupied territory — spanning territory in Areas B and C* — and
allow for the connecting of the settlements of Gilo and Har Gilo. In doing so it would deprive
58 Palestinians of their land, a Salesian convent of 75 percent of its land, and also restrict the
access of 400 Palestinian families to their lands.®” An April 2015 ruling from the Israeli Supreme
Court held that the proposed route caused disproportionate harm to Palestinian landowners,
and called for a rerouting of the Wall. Despite this ruling, construction, and its associated
acquisition and destruction of Palestinian private property, recommenced in August 2015 along
a route materially identical to the original.®® At the time of writing, construction of this section
is significantly advanced.

88 For further information on the link between Israeli settlements and racial discrimination, see: Diakonia, “Same Game, Different Rules:
Practices and Policies of Racial Discrimination by the Occupying Power in the Occupied Palestinian Territories”, May 2016, available at:
https://www.diakonia.se/globalassets/documents/ihl/ihl-in-opt/briefs/same-game-different-rules-practices-and-policies-of-racial-de-
scrimination-by-the-occupaying-power-in-the-opt.pdf .

8 U.N, “Charter of the United Nations”, 24 October 1945, Article 2(4).

9 Destruction or appropriation of private property by an OP, not justified by military necessity, is prohibited under Article 54 of the Fourth
Geneva Convention, while extensive destruction or appropriation of property carried out unlawfully and wantonly is listed as a grave breach
of the same Convention and may be prosecuted as a war crime under Article 8(2)(a)(iv) of the Rome Statute.

9 UN Security Council Resolution 2334 of 2016, S/RES/2334, 23 December 2016, para. 2.

92 Nickolay Mladenov, Special Coordinator for the Middle East Peace Process, “Briefing to the Security Council on the Situation in the Middle
East Report of Special Coordinator”, 25 September 2017, available at: https://reliefweb.int/report/occupied-palestinian-territory/nickolay-
mladenov-special-coordinator-middle-east-peace-3.

9 The Guardian, “Israel begins work on first settlement in 25 years as Jared Kushner flies in”, 20 June 2017, available at: https://www.the-
guardian.com/world/2017/jun/20/israel-new-settlement-benjamin-netanyahu-jared-kushner-amichai-amona.

94 Haaretz, “Netanyahu Vows to Never Remove Israeli Settlements from West Bank: ‘We’re Here to Stay, Forever’”, 29 August 2017, available
at: http://www.haaretz.com/israel-news/1.809444.

% The Jerusalem Post, “Security Cabinet Approves Completion of Barrier around Jerusalem”, 10 Match 2016, available at: http://www.jpost.
com/Arab-Israeli-Conflict/Security-cabinet-approves-completion-of-barrier-around-Jerusalem-447571

9 See: B'Tselem, “Interactive Map”, available at: http://www.btselem.org/map.

97 EAPPI, “A Timeline: How the Separation Barrier came to the Cremisan Valley”, 26 April 2016, available at: https://blog.eappi.
org/2016/04/26/a-timeline-how-the-separation-barrier-came-to-the-cremisan-valley/.
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Indeed, consideration of the route of the Wall in totality — notably in its encircling of West Bank
settlement ‘blocs’ — highlights an intent of the OP to annex vast swathes of Palestinian territory
and virtually bisect the West Bank. During the period of review there have been explicit calls
from senior Israeli officials to formally annex Area C, beginning with the settlement of Maale
Adumin.?® Inextricably linked with physical annexation are efforts to roll out Israeli law to
settlements and their residents,'°° removing any legislative or administrative distinction between
sovereign Israeli territory and occupied territory. In late October 2017, a vote by the Knesset
Ministerial Committee on the so-called ‘Greater Jerusalem bill’, which would see several large
Israeli settlements and their 150,000 inhabitants incorporated into the Jerusalem municipality,
was postponed indefinitely due to external diplomatic pressure.'**

As with East Jerusalem, within Area C the OP maintains a planning policy that is contrary to
international law and fails to ensure the basic needs and public order, safety and civil life of the
Palestinian population.'°? Israeli Military Order 418 strips Palestinian representation from the
planning process and in turn facilitates the unlawful and widespread destruction of Palestinian
private property (including homes and other essential infrastructure such as solar panels,
animal pens and educational facilities) by way of demolitions. According to B'Tselem, in 2016
Israel demolished 274 Palestinian homes in the West Bank, excluding East Jerusalem, leaving
1,134 individuals homeless, including 591 minors. These figures exceeded that of 2014 and 2015
combined.!*3 Areas of particular vulnerability are those bordering Israeli settlements, or in areas
slated for settlement construction, including the central West Bank — home to 46 Palestinian
Bedouin communities identified by the UN as being at imminent risk of forcible transfer'*¢ — and
the village of Susiya in the South Hebron Hills.™%

The impact of demolitions in Area C is exacerbated by the OP’s arbitrary denial of external
assistance, manifested in restricted access for relief personnel and materials and the destruction
or confiscation of relief supplies. In periods of military occupation, the primary duty for meeting
the needs of the occupied population falls upon the OP, though if the primary duty bearer is
for any reason unable or unwilling to fulfil this obligation, access must be afforded to impartial
humanitarian agencies.’*® However, Israel continues to deem the external provision of relief
structures in Area C as unlawful on account of such relief lacking the requisite building permits. At
least 308 constructions amounting to almost 30 percent of the structures demolished throughout
the West Bank in 2016 were donor-funded structures. This figure is nearly three times higher
than that of 2015 (108 structures) and the value of the structures destroyed or seized exceeded
€655,000.7 At least 50 EU-funded structures — valued at €110,000 — were demolished by
the OP in the first two months of 2017 alone, while in the same period another 50 EU-funded
structures — valued at €500,000 — were placed under threat of demolition through issuance of
stop-work and demolition orders.*® In October 2017, several EU States called upon the OP to

9 The Jerusalem Post, “Bennett: We Will Annex Ma’aleh Adumim First and then All of Area C”, 2 January 2017, available at: http://www.
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106 [CRC, Fourth Geneva Convention, Article 59.
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tions of EU funded structures in Area C, September 2016 — February 2017, 5 April 2017, available at: https://eeas.europa.eu/sites/eeas/
files/2017_six-months_report_on_demolitions_of_eu_funded_structures_in_area_c_september_16-february_17.pdf.
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pay compensation for certain structures destroyed.’*® This was not a formal legal measure, but
rather a political demarche. Israel has so far refused to publically comply with these claims.

The result of these policies and their associated measures is a highly coercive environment in
which Palestinian presence is made increasingly untenable. During the period of review, case
studies of forcible transfer have been recorded in Area C. Specifically, such cases have stemmed
from demolitions, lack of access to essential services and grazing lands, as well as acts of
harassment and violence from Israeli military and police personnel and settlers. 1t

4. Other Violations throughout the West Bank

As well as apparent willful killings of Palestinians by Israeli law enforcement officials in East
Jerusalem, Amnesty International flagged similar incidents throughout the rest of the West
Bank during the period of review.'* Meanwhile, grave concerns have also been raised relating to
the excessive use of force by Israeli military and police personnel against non-violent protestors
generally. Rights groups have observed Israeli use of a range of weaponry in such instances,
including “teargas, [...] stun grenades, rubber-coated bullets, and live ammunition, which
frequently results in the killing and injury of civilians.”3 In 2014 and 2015, 57 and 43 Palestinians
were killed during demonstrations respectively,'# while allegations of unnecessary use of lethal
force by Israeli armed forces in such scenarios continue.s In addition, the employment of lethal
and less-lethal weaponry as aresponse to protests also violates the right of the occupied population
to freedom of expression. Similarly, Israeli military authorities have “detained Palestinian
protesters, including those who advocated nonviolent protest against Israeli settlements and the
route of the separation barrier.”

During the period of review, the OP has also pursued measures of collective punishment against
the occupied civilian population throughout the West Bank. These include punitive home
demolitions,” village closures® and mass arrests.'* Meanwhile, the systematic and unlawful
exploitation by the OP of the natural resources of the oPt — which has formed an integral part
of Israel’s occupation since 1967 — continues. This is particularly notable in relation to Israeli
exploitation of water sources'>° and extraction of stone and aggregate in the West Bank, as well
as mineral extraction in the northern Dead Sea area and the surrounding Jordan Valley.**

109 The National, “EU countries demand compensation from Israel over West Bank demolitions”, 19 October 2017, available at: https://www.
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Considered in totality, conduct attributable to the OP in its administering of the oPt reveals
widespread non-compliance with central tenets of IHL and THRL. Israeli practices and policies
have clearly and actively contributed, and continue to contribute, to a steady deepening of
the occupation and its deeply destructive impact upon the occupied population. As such, the
conduct of the OP extends far beyond that permitted by the corpus of law that regulates military
occupation. Far from being a temporary administration of Palestinian territory, conducted in
such a way as to maintain public order and safety, Israel’s military occupation of Palestinian
territory instead exhibits incontestable qualities of permanence, manifested in grave violations
of international law.



Chapter 2. Domestic Legislation and Gol Policy
Developments

1. Legislation in the Israeli Knesset

In addition to Israeli conduct on the ground, the period of review has seen a spate of domestic
Israeli legislative measures and governmental policies that serve to further entrench the
occupation, severely undermine the human rights of the occupied population, and curtail the
work of human rights bodies covering issues pertaining to the occupation. Critically, it should
be noted that a State does not escape international responsibility for breaches of international
law simply because it acts in conformity with domestic legislation. The legality of Israeli actions,
therefore, must be assessed by the international community against international law.'*> What
follows is a non-exhaustive overview of notable Israeli legislative and policy efforts during the
period of review.

A. ‘Validation’/‘Regularization’ Law and ‘Norms Law’

The ‘Validation Law’, also known as the ‘Regularization Law’, was drafted with the express
objective to “regularize settlement in Judea and Samaria [the term by which Israel refers to the
West Bank], and to enable it to continue to strengthen and develop.”*23 Approved by the Knesset
in February 2017, the law ‘legalises’ previous Israeli settlement construction by way of retroactive
expropriation, planning and zoning regulations. In doing so, this legislation — announced in the
wake of UNSC Resolution 2334 — effectively legitimises breach of Article 49 of the Fourth Geneva
Convention under Israeli domestic law. In response, the EU reiterated “its strong opposition, in
line with the position of the Middle East Quartet, to Israel’s settlement policy and all actions taken
in this context,”24 and the then U.S administration considered the legislation an “advancement
of the settlement enterprise, which is already [...] greatly endangering the prospects for a two-
state solution.”? The administration also raised concerns that, in light of statements from
senior Israeli officials, the legislation would serve as a “first step toward annexation” of the West
Bank.!2¢

This domestic legalisation of the unlawful acquisition of occupied territory has been coupled
with attempts to codify the automatic extraterritorial application of Israeli domestic legislation
to West Bank settlement jurisdictions. Such attempts are reflected in the ‘Norms Law’, initially
approved by the Israeli Ministerial Committee for Legislative Affairs in November 2014 and
subsequently re-tabled in June 2015. If passed, this mechanism would replace the current process
of ‘channelling’, whereby domestic Israeli legislation may apply to settlement areas only upon
the issuing of a military order to that effect by the Israeli Military Commander of the West Bank.
This bill would therefore render the separate legislative landscapes of Israel and settlement areas
as one and the same, amounting to a de jure annexation of occupied territory by the OP. This has
been noted by Israeli Members of the Knesset (MKs), with prominent politicians concluding that
“the right-wing government is quietly beginning the process of annexation in order to impose
its ideology.”*” Despite such criticism, in June 2016, Israeli Justice Minister, Ayelet Shaked,
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asserted her commitment to the ‘Norms Law’ and pledged to ensure the legislation’s passage
within 12 months.*?® At the time of writing, the bill remains under consideration.

B. ‘Anti-terror Law’

The sharp escalation in violence throughout the West Bank, including East Jerusalem, and
within Israel which began in late 2015 was cited as justification for a number of Israeli domestic
laws which significantly weakened human rights protections as applicable to members of the
occupied population.

In June 2016, the Knesset approved the ‘Anti-terror Law’; an extensive piece of legislation which
severely violates fundamental human rights. The law, consisting of administrative and penal
aspects, includes, inter alia, ambiguous definitions of terrorism and terrorist organisations
with the effect of criminalising legitimate political activities and expression; permits extensive
use of secret evidence in court; dilutes evidentiary requirements of the State in terror cases;
significantly increases possible maximum sentences and establishes new criminal offences,
including public support for — or sympathy with — a terrorist group.'® Of particular concern is
the detaching of the legislation from any declared existence of a state of emergency. As such,
Israel would be able to revoke the existing state of emergency declaration — heavily criticised for
allowing State bodies to bypass certain human rights safeguardss°— with no practical or legal
impact. According to Adalah, the law, which applies formally to the territory of Israel (including,
according to Israeli law, East Jerusalem) “is liable to result in serious human rights violations and
to further undermine democratic principles”.’3* In August 2017, Israeli MKs moved to propose
an amendment to the anti-terror law which would allow for the imposing of the death penalty on
convicted terrorists.'s?

C. Stop-and-Frisk Law

In February 2016, through Amendment number 5 to the Power for Maintaining Public Security
Law, the Knesset passed a bill permitting Israeli police to stop and search individuals at
random. As with the above ‘anti-terror law’, and the below legislation concerning mandatory
minimum sentences for stone-throwing, this legislation applies only to Israeli territory and to
East Jerusalem due to its illegal annexation. Previously, searches were permitted only when an
individual was suspected of carrying a weapon, yet the new legislation allows for the searching of
any individual in areas designated by district police commanders as potential targets for “hostile
destructive actions”.’33 Such designations can be declared for 21 days, and are extendable by a
further two months at the discretion of the Police Inspector-General.’34 Prior to its passing, the
bill met significant opposition from across the Israeli political spectrum, with concerns raised
that the legislation sought to offer a security pretext and legal foundation for racial profiling and
harassment of members of the occupied civilian population.’ss
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D. Mandatory Minimum Sentence for Stone-Throwing Law, and other Legislation
Concerning Security Offences

In November 2015, the Knesset passed Amendment Number 120 to the Israeli Penal Code,
establishing mandatory minimum sentences for stone-throwers. The amendment requires that,
for the three-year period following the amendment’s passage, sentences issued must be no less
than one-fifth of the maximum sentence prescribed for the offence (20 years).'3® This formal
codification followed a temporary order issued in September 2015 by the Israeli security cabinet
establishing a four-year minimum sentence for throwers of stones and firebombs.’3” In the same
year, Amendment Number 163 to the National Insurance Act was passed, revoking child benefit
payments from the parents of children convicted of security offences for the duration of the
child’s incarceration. According to Adalah, the law “creates arbitrary discrimination between
minors who are convicted of security offenses (overwhelmingly Palestinians), and other minors
convicted of other criminal charges, in breach of the principle of equality.”38

2015 also saw the 12-month extension — through Amendment Number 4 to the Criminal
Procedure Law — of legislation which removes critical procedural safeguards from detainees
suspected of security offences. The law provides for, inter alia, the detention of security suspects
for up to 96 hours prior to being brought before a court of law, compared to 48 hours for other
cases, and up to 35 days without indictment (compared to 30 days). Adalah notes that “[w]hile
neutral on its face, in practice the law is used almost exclusively against Palestinians, who make
up the overwhelming majority of detainees classified as ‘security’ detainees.”°

Indeed, detention of members of the occupied population by the OP generally remains a subject
of severe concern, particularly in relation to the OP’s routine use of administrative detention,4°
deportation of detainees to facilities outside of the occupied territory#* and employment of
practices which may amount to torture or cruel, inhuman and degrading treatment. According to
rights groups, Israeli authorities “use psychological and physical methods and forms of torture
and ill-treatment during interrogation, most notably [...] stress positions, shouting, insults
and humiliation, lengthy hours of interrogation, threats of arrests of family members, sleep
deprivation, denial of access to lawyers or imprisonment in an interrogation center lacking the
minimum conditions for human life, in order to pressure them with a view toward extracting a
confession in order to secure a subsequent conviction.”42 The Public Committee Against Torture
in Israel claims that 1,000 formal complaints were made of torture during interrogations by
Israeli intelligence bodies between 2001 and 2016.'43

136 Global Legal Monitor - Library of Congress, “Israel: Penalties for Attempting to Cause Grievous Harm by Throwing Stones”, 19 Novem-
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138 Adalah, “Israel: New Discriminatory and Anti-Democratic Legislation”, September 2016, available at: https://www.adalah.org/uploads/
uploads/New_Discriminatory_Laws_and_ Bills_24.09.16.pdf.

139 Adalah, “Order stripping essential procedural safeguards from “security” detainees — Amendment No. 4 to the Criminal Procedure Law
(Detainee Suspected of Security Offence) (Temporary Order)”, 2015, available at: https://www.adalah.org/en/law/view/596.
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tive Detention”, July 2017, available at: http://www.addameer.org/israeli_military_judicial_system/administrative_detention.
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143 Public Committee Against Torture in Israel, “Independent Report to the UN Committee Against Torture Towards the Review of the Fifth
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E. Jewish Nation-state Law

In May 2017, a draft of the Basic Law: Israel as the Nation-State of the Jewish People, passed its
preliminary Knesset reading. The legislation declares Israel as “the national home of the Jewish
people” and asserts that the right of self-determination in the State is reserved exclusively for the
Jewish people.’#4 As a basic law, if passed this legislation would effectively assume constitutional
status. At the time of writing, the precise wording of the bill is still being formulated, though it is
believed that it will establish a distinction in status between Hebrew and Arabic, relegating the
latter to a ‘special status’ below that of official State language.'45 In addition, it is believed that the
final text may remove reference to Israel as both a ‘Jewish and democratic’ State, omitting any
express reference to democracy.#® This codification of the primacy of majority religious values
over democratic principles raises grave concerns for the treatment of members of the occupied
population illegally subjected to the jurisdiction of Israeli domestic law.

In July 2016, Amendment Number 44 to Basic Law was approved, permitting members of the
Knesset — through a majority vote of 90 MKs — to remove from office any MK who demonstrates
support for armed struggle against Israel or incites racial hatred, even if such acts are not
themselves unlawful. Opponents to the law have criticised it on the basis that it “violates basic
democratic and constitutional principles, including the right to vote and be elected, separation of
powers, and the Arab minority’s right to representation and equality.”+” Further, concerns have
been raised that such a process is susceptible to abuse, and may be used by the political majority
to expel minority opponents.!48

F. NGO ‘Funding Transparency’ Law, and NGO ‘smear campaign’

In July 2016, the Knesset approved the NGO ‘Funding Transparency’ Law, requiring that NGOs
which receive 50 percent or more of their funding from foreign government make declaration
of this fact in the course of their work. This legislation disproportionately affects NGOs working
on the promotion of Palestinian human rights — including B’Tselem, Yesh Din and Breaking the
Silence — and excludes right-wing pro-settlement bodies which typically rely on private, and
opaque, sources of finance.'#® A statement issued by the EU highlighted the law’s undermining of
democratic values, criticising the reporting requirements imposed by the legislation as “go[ing]
beyond the legitimate need for transparency and seem[ingly] aimed at constraining the activities
of these civil society organisations working in Israel.”’s°

The ‘transparency law’ comes in the context of what has been labelled as a wider ‘war on NGOs’
working on issues pertaining to the occupation,’' characterised by denials of entry/exit of
humanitarian personnel,s* secret trials of aid workers,'s3and a ‘smear campaign’ against NGOs
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in which senior Israeli officials are implicated.’>* 55 In February 2017, Israel initially refused
to issue visas to the staff of Human Rights Watch, accusing the NGO of an “extreme, hostile
and anti-Israel agenda,”s® before reversing this decision two months later.’s” Later that same
year Israel temporarily suspended the issuing of visas for all new humanitarian personnel in the
country.’s® As a result of such actions, in September 2017 Israel was included in a list issued by the
United Nations which identified States which in the past 12 months had implemented retaliatory
measures against citizens who cooperated with the United Nations.'s* The cumulative effect of
Israeli measures of constraint is to reduce scrutiny of Israeli practices and policies pertaining to
the occupation of Palestinian territory, and to limit avenues of potential accountability. Moreover,
third States find themselves having to negotiate with the OP merely to ensure a humanitarian
presence in the oPt, which in turn further reduces already insufficient diplomatic pressure
applied to Israel to cease its multitude violations of international law.

2. De Facto Endorsement by the Gol of the Levy Report Principles

In addition to the introduction of domestic legislation which fails to comply with international
standards, the period of review has also witnessed the apparent de facto incorporation into
Israeli governmental policy of the position that settlement construction in the oPt is lawful.
This incorporation followed the public release of the report of the Levy Commission in 2012,
established by Israeli Prime Minister, Benjamin Netanyahu, to examine means of legalising Israeli
settlement in the West Bank.*®* The Levy Report concluded — relying on the so-called ‘missing
reversioner’ doctrine®? — that the West Bank could not be considered as occupied territory under
international law but as ‘disputed’ territory and subject to competing claims. Accordingly, the
report asserted that there exists no legal basis for the application of the corpus of law regulating
situations of occupation, including the Fourth Geneva Convention, to the oPt. According to such
logic, Israeli settlement construction in the West Bank would not therefore be prohibited, and
the report provided a list of recommendations to sustain and facilitate such construction.

As such, the report’s underpinning rationale directly contradicts internationally-accepted
opinion on the legal status of the West Bank, including East Jerusalem, and the Gaza Strip as
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available at:  https://www.fidh.org/en/issues/human-rights-defenders/open-letter-to-un-secretary-general-re-slandering-statements-
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provided by, inter alia, the 2004 ICJ advisory opinion, multiple resolutions of the UN General
Assembly®3 and Resolution 2334 of the UN Security Council. In response to the report, the
ICRC issued a rare public intervention and confirmed that “the West Bank is occupied by Israel”
and that “the Israeli settlements in the West Bank are unlawful”.**+ Yet despite the clarity and
consistency of rejection of settlements’ legality by the international community, the findings of
the Levy Report appear to have received the informal endorsement of the Gol, and have clearly
informed the latter’s official position and policy. This is evidenced in the Israeli Ministry of
Foreign Affairs’ (MoFA) issuing of a position note'®s in November 2015 that adopted the report’s
legal reasoning, refuting the existence of a military occupation in the West Bank and concluding
that the presence and construction of settlements in this area was lawful.

As noted by Yesh Din, this official channelling of the Levy Report’s legal analysis has been
coupled with an apparent implementation of a number of the report’s recommendations.’*® Chief
among which, and as previously addressed, Israel has passed legislation allowing the retroactive
legalisation of settlements and outposts and, in turn, afforded legal ‘justification’ to mass
population transfer and expropriation of private Palestinian land. Further, the MoFA position
note also cited provisions of the Oslo Accords pertaining to Israeli legal jurisdiction over West
Bank settlements as evidence of the legitimacy of the settlement project generally. This not only
misrepresents the intended purpose of the respective provisions, but also contravenes Article 47
of the Fourth Geneva Convention, which determines that protected persons cannot be deprived
of Convention benefits by “any agreement concluded between the authorities of the occupied
territories and the Occupying Power”.16”

In this light, from its inception through to the apparent adoption of its core rationale and policy
recommendations, the Levy Commission appears a cynical attempt by the OP to circumvent
the established body of international law and jurisprudence. In establishing the Commission
and informally adopting its conclusions, the Gol seeks to apply a veneer of legality to its own
conduct which operates in direct contravention of the UN Charter and the Palestinian right to
self-determination, and which underpins a grave breach of the Fourth Geneva Convention.
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Chapter 3: Findings of External Bodies

Given the broad range of apparent violations of international law evident in the oPt, it is
unsurprising that external international bodies mandated to monitor and report on compliance
with international law have strongly criticised Israeli conduct relating to the ongoing occupation.
The following section explores key findings of relevant international bodies from the period of
review.

1. United Nations Human Rights Council

The UN Human Rights Council provides a number of mechanisms which have been active in
monitoring and reporting on the level and nature of Israel’s adherence to both IHL and IHRL in
its occupation of Palestinian territory.

A. Special Procedures

The special procedures of the Human Rights Council consist of independent human rights experts
or groups of experts tasked to work on specific thematic or geographic areas. Their purpose
is to report and advise on these respective areas, highlighting areas of non-compliance with
IHRL and — where appropriate, IHL'*®~ norms and standards, and suggesting means of closing
these compliance gaps. Since the previous reporting period, Israel has continued to refuse to
cooperate with the special procedures framework. For instance, consideration of country visit
requests submitted by various Special Rapporteurs during the reporting period reveals a pattern
of non-cooperation and obfuscation.'*® This is particularly apparent in relation to the mandate of
the UN Special Rapporteur assigned to assessing the human rights situation in the oPt. Lack of
Israeli cooperation with this mandate has been manifested, in part, in denying mandate-holders
access to the oPt and Israel. This has been the case for the incumbent mandate-holder, Michael
Lynk, his predecessor, Makarim Wibisono - despite the issuing of assurances to the contrary
prior to his selection in 20147°- and previous mandate-holders.”*

Indeed, the lack of access to the oPt and Israel’s refusal to respond to oral and written requests
for information prompted Mr Wibisono to resign from his position as Special Rapporteur for
the oPt in January 2016.772 Reports issued by Mr Wibisono in his capacity as Special Rapporteur
highlighted, inter alia, Israel’s apparently deliberate targeting of civilians and civilian objects
during ‘Operation Protective Edge’, excessive use of force by Israeli military and police personnel
in the West Bank and the forcible transfer of Palestinian Bedouin communities.”” From his
initial appointment, Mr Wibisono faced criticism from Israel and resistance to his work on the
basis of what the Gol regarded as his ‘pro-Palestinian’ views.'7 Similar obstructions have been
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encountered by the present mandate-holder, Michael Lynk,"”> who was appointed in May 2016
and at the time of writing has not been permitted access to Israel or the oPt, nor have his requests
to meet with the Permanent Representative of Israel to the United Nations been accepted.””® As
with a number of predecessors, Mr Lynk has also been the subject of criticism for alleged ‘pro-
Palestinian’ bias."””

In the first report issued by Mr Lynk in his capacity as mandate-holder, he confirmed the illegality
of Israel’s settlement enterprise in the West Bank, including East Jerusalem, and the associated
forcible transfer of Palestinian individuals and communities, and highlighted the closure of the
Gaza Strip as amounting to collective punishment.”® Further, the report considered the oPt as an
“environment in which human rights are increasingly subverted by a prolonged occupation”.'”®
Most notably, the Special Rapporteur considered Israel’s domination of Palestinian territory as
a broad and destructive phenomenon, consisting of a range of severe violations of IHL and IHRL
that have had grave and far-reaching implications for the occupied population, and for human
rights defenders (some of whom, as members of the occupied population, also constitute protected
persons for the purpose of international law). According to his report, the occupation:

“becomes more pervasive by the day with no end even remotely in sight, [and] has been
profoundly corrosive of human rights and democratic values. How could it be otherwise?
To perpetuate an alien rule over almost 5 million people, against their fervent wishes,
inevitably requires the repression of rights, erosion of the rule of law, the abrogation
of international commitments, the imposition of deeply discriminatory practices, the
hollowing-out of well-accepted standards of military behaviour, subjugation of the
humanity of the “other”, denial of trends that are plainly evident, the embrace of illiberal
politics and [...] the scorning of those civil society organizations that raise uncomfortable
truths about the disfigured state of human rights under occupation.”®°

The OP has also rejected requests issued by the Special Rapporteur on extrajudicial, summary
or arbitrary executions to visit Israel,’® a rejection which is particularly concerning given the
aforementioned accusations of unlawful killings of Palestinians by Israeli law enforcement
officials. Although the State of Palestine issued a standing invitation to all special procedure
mandate holders in 2014, Israel retains control over all legal access to the oPt. In denying access
to the oPt by UN Special Procedures, the OP also severely and negatively impacts the ability of
the PA to meet its own human rights treaty obligations.’®> Meanwhile, communications sent
to Israel by Special Procedures, on freedom of expression, freedom of peaceful assembly and
association, human rights defenders, among others, continue to go unanswered.'®3

B. Independent Commission of Inquiry on Gaza 2014

In response to the large-scale physical destruction and loss of life resulting from ‘Operation
Protective Edge’, an independent, international commission of inquiry was established under
UN Human Rights Council resolution A/HRC/RES/S-21/1. The Commission of Inquiry was
issued a mandate to:
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“investigate all violations of international humanitarian law and international human
rights law in the Occupied Palestinian Territory, including East Jerusalem, particularly
in the occupied Gaza Strip, in the context of the military operations conducted since 13
June 2014, whether before, during or after, to establish the facts and circumstances of
such violations and of the crimes perpetrated and to identify those responsible, to make
recommendations, in particular on accountability measures, all with a view to avoiding
and ending impunity and ensuring that those responsible are held accountable, and on
ways and means to protect civilians against any further assaults [...]”.*84

The eventual report of the Commission of Inquiry reached a number of significant conclusions,
including the identification of Israeli conduct which constituted prima facie war crimes; namely,
apparent directing of attacks against civilians (which may also amount to wilful killings) or civilian
objects,® or attacks which caused excessive civilian casualties or damage to civilian objects.'®¢
The Commission also observed that, in many incidents, “the weapons used, the timing of attacks,
and the fact that the targets were located in densely populated areas indicate that the Israel
Defense Forces may not have done everything feasible to avoid or limit civilian casualties.”®”

Of particular significance, however, were the conclusions of the Commission which suggested
that serious violations of IHL were rooted in Gol policy. Specifically, the Commission noted
that strikes which targeted civilians and civilian objects “may have constituted military tactics
reflective of a broader policy, approved at least tacitly by decision-makers at the highest levels
of the Government of Israel.”®® In addition, the Commission raised “concerns that Israel’s
interpretation of what constitutes a ‘military objective’ may be broader than the definition
provided for by international humanitarian law.”8

From the outset, the Gol refused to cooperate with the work of the Commission, including
preventing its members from accessing the Gaza Strip or the West Bank. In response to the
inquiry’s findings, Prime Minister Benjamin Netanyahu labelled the report “biased” and written
“under a committee that does everything but protect human rights.”° Similarly, the MoFA
asserted that the report failed “to recognize the profound difference between Israel’s moral
behavior during Operation Protective Edge and the terror organizations it confronted”, and was
“politically motivated and morally flawed from the outset.”

C. Office of the High Commissioner for Human Rights (OHCHR) - Implementation
Review

In March 2016, the Human Rights Council passed a resolution which called for the High
Commissioner for Human Rights to undertake a comprehensive review of the implementation
of the recommendations addressed to all parties since 2009 by the relevant UN human rights
mechanisms.> The resulting report, which built upon an earlier, more narrowly-focused
report,’>3 was presented at the 35th session of the Human Rights Council in June 2017 and
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considered, inter alia, implementation of 551 recommendations issued to Israel — and pertaining
to the oPt — by the Secretary-General, High Commissioner for Human Rights, fact-finding
missions and commissions of inquiry, special procedures mechanisms and treaty bodies.’4
These recommendations were separated into seven themes: accountability and access to justice,
international engagement, arrest and detention, settlements, freedom of movement, other civil
and political rights, and economic, social and cultural rights.

The report observed that the overall rate of “full implementation” of recommendations issued to
Israel stood at 0.4 percent. According to the same report, “lack of implementation correlates with
Israel’s continued rejection of the applicable legal framework and of its obligations in the Occupied
Palestinian Territory.”95 This observation was coupled with the urging of Israel to seek technical
assistance from the UN in implementing the recommendations it has received from the relevant
bodies, including the creation of mechanisms at the national level which allow for reporting and
following up on these recommendations. Further, the High Commissioner for Human Rights
reminded “Israel of its obligations under the international human rights instruments that it has
ratified, and under the Geneva Conventions, to which it is a High Contracting Party, and calls on
Israel to fully comply with them in the Occupied Palestinian Territory.”9¢

The report drew particular attention to critical structural deficits, which undermine the extent to
which Israel can claim to uphold the rule of law. Specifically, it cited the State’s “repeated failure
to comply with the calls for accountability made by the entire human rights system” and flagged
the urgent need for Israel “to conduct prompt, impartial and independent investigations of all
alleged violations of international human rights law and all allegations of international crimes.”
Furthermore, the High Commissioner called upon Israel to “ensure that all victims have access
to remedies and reparation.”™”

D. Universal Periodic Review

In late 2013, Israel opted to re-engage with the Universal Periodic Review (UPR) mechanism,
having previously withheld its cooperation and failing to appear before the Working Group as
scheduled.® Israel’s then permanent representative to the United Nations in Geneva announced
Israel had “come to the UPR out of respect, but we demand full respect, full equality, and an
end to the unfair treatment of Israel.”9* The Working Group’s report was filed in March 2014,
to which Israel responded by way of an addendum in the same month.2°° In its response, Israel
maintained the position that its obligations owed under human rights conventions did not
apply to the oPt on the grounds of extraterritoriality.>>* In addition, Israel noted that, of the
recommendations received from the Working Group, some could not be implemented due to
“legal, policy, or other reasons”, while it “categorically denounce[d]” other recommendations
as they were, according to Israel, “based on gross misrepresentation or perversion of facts.”2°2
According to the addendum, “[c]ertain countries chose to include in their recommendations
inaccurate assumptions, inflammatory rhetoric, and false or misleading factual claims”.2°3 Israel
is next scheduled to appear before the UPR working group, for its third cycle, in January 2018.
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2. United Nations Treaty Bodies

During the reporting period, UN Treaty Bodies continued to adopt strong language in relation
to Israeli non-compliance with IHRL and IHL obligations, and reiterated many of the concerns
and recommendations made during previous reporting periods.

A. Human Rights Committee

The Human Rights Committee monitors the implementation of the International Covenant on
Civil and Political Rights (ICCPR), and in late 2014 undertook its fourth periodic review of Israel.
The Committee’s Concluding Observations were issued in November 2014, and highlighted a
range of Israeli failings that have serious implications for the State’s compliance with the rule
of law. In particular, the Committee reiterated that the Israeli standpoint that the ICCPR is
inapplicable to the oPt is contrary to the established views of treaty bodies, the jurisprudence
of the ICJ and State practice. The Committee further noted with concern Israel’s position that
IHRL does not apply when IHL is applicable.24

The Conclusions also referenced a substantial number of other concerns, namely: alleged human
rights violations committed during the State party’s military operations in the Gaza strip,2°s the
lack of codification of the principles of equality and non-discrimination in the Israel’s Basic Law:
Human Dignity and Liberty,?°¢ punitive demolitions, evictions and demolition orders based
on discriminatory planning policies,?*” and continued destruction of property, forced eviction
and forcible transfer in the West Bank, including East Jerusalem.2°® In addition, the Committee
stated its concern at restrictions on Palestinian access to land, natural resources, water and
sanitation, and failure to respect the freedom of movement for Palestinians throughout the
oPt.2°9The Committee also recommended the lifting of the ongoing blockade of the Gaza strip,°
the taking of all measures to prevent incidents of excessive use of force during law enforcement
operations,®® and to prevent violence perpetrated by settlers against Palestinians in the West
Bank, including East Jerusalem.2*

The Committee restated its concerns at Israel’s formal maintaining of a state of emergency?'3
and the continued practice of administrative detention of Palestinians. Similarly, the Committee
called for legislation governing counter-terrorism measures to be in compliance with Israel’s
obligations under the ICCPR, and flagged an absence of specific definitions of ‘terrorism’ and
procedural safeguards in relevant legislation as a point of concern.?*# In addition, the Committee
noted that juvenile justice reforms were not being effectively implemented, exposing Palestinian
children to arbitrary arrest and detention, without full procedural rights.>5

The Committee was also critical regarding Israeli practice on freedom of opinion and expression,
and freedom of association. Stating that the Boycott Law, which imposes mandatory disclosure
of foreign funds received by any association or company, and lists as a civil offence a call for
economic, cultural, or academic boycott of people or institutions for political reasons, will have a
chilling effect.?*® The Committee therefore recommended that any such restrictions comply with
the strict requirements of the ICCPR.
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B. Committee Against Torture

The Committee Against Torture (CAT) monitors the implementation of the International
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
and in May 2016 undertook its fifth periodic review of Israel.

In its Concluding Observations, the Committee rejected Israel’s claim of inapplicability of the
Convention and IHRL generally to the oPt, and urged their application to all individuals under
Israel’sjurisdiction.?” The Committee also noted with regret Israel’s failure toimplement previous
recommendations pertaining to “basic safeguards for detainees, allegations of torture and ill-
treatment by Israeli interrogators, and house demolitions.”*® In addition, the urgency of Israel
incorporating a specific offense of torture into domestic law, coupled with punitive sanctions
commensurate with its grave nature, was also highlighted.?** This was especially in reference
to allegations of torture and other cruel, inhuman or degrading treatment or punishment by
personnel acting on behalf of the State, or cases of excessive use of force, including lethal force,
against Palestinians in the West Bank, including East Jerusalem, and the Gaza strip, and at
checkpoints.

The Committee noted with concern that existing legislation still provided for delays in detainees
being permitted access to their legal representatives, and in the case of detainees accused of
security-related offences, up to 21 days in Israel, and up to 60 days under the law applicable
in the West Bank.??° The Committee also remained concerned at allegations that Israeli
interrogators continued to employ interrogation methods contrary to the Convention, such as
sleep deprivation and stress positions, and “regrets the lack of clarity about the use of restraints
during interrogations.”* The lack of information on available forms of redress for victims of
torture and ill-treatment was also highlighted.222

Similar issues of torture and ill-treatment were also raised in the Human Rights Committee’s
concluding observations during its fourth periodic report of Israel, discussed above. Furthermore,
Israeli practices, which may constitute torture and other cruel or degrading treatment or
punishment, were addressed at length by the UN Committee on the Rights of the Child in July
2013.2%3

3. EU Statements, Reports and Policy Positions

In November 2015, in response to “a demand for clarity from consumers, economic operators
and national authorities” on the subject of EU legislation as it applied to origin information of
products from territories occupied by Israel, the EU announced the issuing of guidelines on the
labelling of products originating from Israeli settlements.>?4 These guidelines were based on the
EU’s refusal to “recognise Israel’s sovereignty over the territories occupied by Israel since June
1967, namely the Golan Heights, the Gaza Strip and the West Bank, including East Jerusalem,”
and its refusal to “consider them to be part of Israel’s territory, irrespective of their legal status
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under domestic Israeli law.” 225226 In response, Israel suspended elements of cooperation with the
EU, deeming the issuing of guidelines a politically motivated and discriminatory step,?*” while
Yuval Steinitz, Israel’s minister for national infrastructure, energy and water resources, called
the move an act of “disguised anti-Semitism”.228

The labelling guidelines represented a significant statement of intent from the EU. Prior to their
issuing, the EU response to continued Israeli settlement activity in the oPt could be best described
as a “constellation of ad-hoc initiatives” which “steadily crystallised into an unarticulated policy
of ‘differentiation”.?* This need to ‘differentiate’ in legal and practical terms between the
sovereign territory of Israel and that of Palestinian territory occupied by Israel has gradually
established itself as a central concern in informing EU policy relating to the oPt. In January
2016, for instance, the European Council, through its conclusions on the Middle East Peace
Process, restated the commitment of the EU and members states to ensuring “continued, full
and effective implementation of existing EU legislation and bilateral arrangements applicable
to settlements products.”° In particular, the conclusions noted the need to ensure that “all
agreements between the State of Israel and the EU must unequivocally and explicitly indicate
their inapplicability to the territories occupied by Israel in 1967.723 Further, in a May 2017
resolution, the European Parliament asserted “its strong support for the two-state solution to
the Israeli-Palestinian conflict on the basis of the 1967 borders, with Jerusalem the capital of
both states”.23*

At the same time, the differentiation principle was being developed conceptually — though
ultimately not in practice — in an EU Heads of Mission report on Jerusalem. This confidential
report, completed in early 2016 and leaked to the media in July 2016, made a number of important
recommendations, including pursuing the full and effective implementation of settlement
labelling guidelines and developing additional EU guidelines on differentiating between Israeli
sovereign territory and Israeli settlements in other relevant fields.233 These recommendations,
however, were not implemented. The same report also noted “the polarisation and violence”
witnessed in Jerusalem in 2015, and concluded that “at the root of the negative trends [...] is the
occupation [...] and a long-standing policy of political, economic and social marginalisation of
Palestinians in Jerusalem in violation of Israel’s obligations under international humanitarian
law”.233

More widely, the aforementioned Conclusions of the European Council also laid out other
significant policy positions, including the EU’s observation that a “fundamental change of policy
by Israel with regard to the occupied Palestinian territory, particularly in Area C, will significantly
increase economic opportunities, empower Palestinian institutions and enhance stability and
security for both Israelis and Palestinians.”35In addition, the Council reiterated its position that
Israeli settlements are illegal under international law, and stated its strong opposition to practices
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and policies tied to the settlement project, including “building the separation barrier beyond the
1967 line, demolitions and confiscation — including of EU funded projects — evictions, forced
transfers including of Bedouins, illegal outposts and restrictions of movement and access.”23¢

Of these issues, the demolition and confiscation of EU-funded structures by Israeli forces in
Area C has grown in prominence. In its in April 2017 report on the issue, the EU identified an
“exceptional upsurge” in the targeting of EU funded structures.>s” Between September 2016 and
April 2017, 117 structures (including homes, animal shelters, latrines, water infrastructure and
livelihood assets) funded by the EU or EU Member States — accounting for a value of €311,692 —
were demolished or confiscated.?3® This represented an increase in financial loss of 28.5 percent
compared to the previous reporting period, with total financial losses resulting from such practices
accounting for an average of one percent of ECHO’s total humanitarian aid budget for the West
Bank between 2014 and 2016.23° In response, the European Court of Auditors has recommended
that the European Commission and the EU’s diplomatic mechanisms adopt stronger measures
in relation to Israel so as to prevent further demolitions and confiscations. In a February 2017
review, the Court of Auditors concluded that,

“The Commission/EEAS have not used their leverage via the framework of broader EU-
Israeli dialogue and cooperation to reinforce their position and encourage Israel to cooperate
constructively and tangibly with the EU on matters crucial to the effectiveness — as well as to
the sound financial management - of EU/Pegase support to Palestine. The Commission’s/EEAS’
relevant input to the competent EU decision makers to facilitate the adoption of a more resolute
stance vis-a-vis Israel is still missing, in spite of the fact that the EU’s efforts have remained
fruitless for more than four years.”24°

4. International Criminal Court

Palestine acceded to the Rome Statute of the International Criminal Court (ICC) on 2 January
2015. This created an additional avenue for the pursuit of justice and accountability for violations
of international law in the oPt. The Rome Statute entered into force for the State of Palestine
on 1 April 2015, making Palestine the 123rd State Party to the ICC.24 On 1 January 2015, the
Government of Palestine also lodged a declaration under article 12(3) of the Rome Statute,
accepting on an ad hoc basis the ICC’s retroactive jurisdiction over alleged crimes committed “in
the occupied Palestinian territory, including East Jerusalem, dating back to June 13, 2014.7242In
accordance with the Regulations of the Office of the Prosecutor (OTP), and as a matter of practice,
upon the receipt of an article 12(3) declaration the OTP opened a preliminary examination into
the situation in Palestine on 16 January 2015.243

A preliminary examination is intended to examine available information and determine whether
there is a “reasonable basis to proceed” to a formal investigation. Specifically, under Article 53(1)
of the Rome Statute, the Prosecutor engages in an initial assessment and must consider issues
of jurisdiction, admissibility and the interests of justice.?#4 According to the most recent update
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from the OTP — issued in November 2016 — “the Office is continuing to engage in a thorough
factual and legal assessment of the information available” relating to the situation in Palestine
as part of an assessment of subject-matter jurisdiction.?#5To this end, the Office has adopted a
particular focus on alleged war crimes and crimes against humanity perpetrated by all parties
during ‘Operation Protective Edge, and international crimes relating to the presence of Israeli
settlements in the West Bank.24 This includes the planning and authorisation of settlement
expansions, new construction on existing settlements, the confiscation and appropriation of
land, demolition of Palestinian property and eviction of residents and incentives and subsidies
that encourage migration to settlements.

The OTP also acknowledged that they have received information regarding acts of violence
committed against Palestinian communities by settlers. Aside from settlements, the OTP’s
examination is also looking into the “ill-treatment of Palestinians arrested, detained and
prosecuted in the Israeli military court system [...] including, for example, allegations of
systematic and institutionalised ill-treatment of Palestinian children in relation to their arrest,
interrogation, and detention for alleged security offences in the West Bank.”24” Information
currently being reviewed by the OTP includes submissions from the PA and Palestinian human
rights groups.2+®

The Gol condemned Palestine’s accession to the Rome Statute as an act of “diplomatic
terrorism”,24° “a political, hypocritical and cynical manoeuvre”?° and argued that the ICC lacked
jurisdiction primarily because “there is no Palestinian state according to international law.”?5' The
Gol subsequently froze over $127 million in tax revenues collected on behalf of the PA.?5* Later,
in July 2015, the Gol announced it would open a dialogue with the OTP over the preliminary
examination, but insisted that the purpose of this dialogue was limited to making clear Israel’s
position that the ICC does not have the authority to hear Palestinian complaints on the subjects
addressed.?53In February 2017, it was reported that the United States would implement a number
of punitive measures against the PA should the latter seek to sue Israel in international courts,
including withdrawing financial aid and placing the Palestinian Liberation Organization on the
list of designated terrorist organisations.?5+
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Chapter 4: Israeli Domestic Accountability and
Israeli Response to International Criticism

Meaningful accountability for wrongful acts attributable to State organs is a central requirement
for satisfactory adherence to the rule of law, and the need for accountability becomes increasingly
pronounced in the context of armed conflict, including Israel’s occupation of Palestinian territory,
where the vulnerability of civilian populations is substantially increased.

As this report has demonstrated, Israel’s conduct in the course of its occupation of Palestinian
territory falls far short of international standards, having become characterised by severe
violations of international law, including breaches of peremptory norms. Also known as jus
cogens, peremptory norms of international law are defined in Article 53 of the Vienna Convention
on the Law of Treaties (1969) as norms accepted and recognised by the international community
of States as a whole, from which no derogation is permitted. Although the list of norms which
can be said to have achieved this status is disputed, it is widely accepted that the prohibition of
acquisition of territory through use of forcess and the prohibition of denial of the right to self-
determination both qualify.25¢

Far from allowing its actions to be subject to continual and effective scrutiny, the OP has instead
made concerted efforts to create an environment in which its security apparatus and civilians
can act with impunity. This has been achieved through the robust rejection of criticism issued by
independent international bodies — married with attempts to actively undermine the functioning
of these bodies — and the employment of inherently flawed internal investigative processes,
which serve to protect those responsible for violations of THL and IHRL rather than deliver
justice for victims.

1. Israeli Response to Criticism from International Bodies

The Gol appears to have adopted as official policy an uncompromising, zero-sum approach to
statements from international bodies thar accuse the State of serious violations of international
law, or which adopt a position contrary to the State’s interests. Rather than rectify its conduct in
accordance with international standards, the Gol, when confronted with such scenarios, seeks
instead to attack the external institution concerned. Attacks in this instance typically consist of
accusations of ‘anti-Israel’ bias or similarly political motivations.?s” This is particularly apparent
in relation to organs and agencies of the United Nations which, as previously outlined, during
the period of review have levelled a range of severe criticisms and allegations at Israeli conduct
in the course of the latter’s occupation of Palestinian territory. As a result, Israeli-UN relations
have seen severe decline during the period of review. Such decline has, at times, been reflected in
open hostility from the Gol towards the UN, accompanied by Israeli assertions of an institutional
anti-Israel agenda. Indeed, some commentators attribute Israel’s appointment of the hard right-
wing minister, Danny Danon, as Israel’s UN ambassador to this breakdown in relations. In
response to a September 2015 statement from the then Secretary-General that confirmed Israeli
settlements as illegal and the occupation as “stifling and oppressive”, Danon — an outspoken
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proponent of settlements and Israeli annexation of large areas of the West Bank25®— labelled
the statement “distorted” and demanded that the UN should apply greater focus to Palestinian
incitement and terrorism.2s°

In January 2016, the Secretary-General again became the focus of severe Israeli criticism after
making a public statement which linked Palestinian attacks on Israeli citizens to the prolonged
occupation of Palestinian territory. “Palestinian frustration is growing under the weight of a half
century of occupation and the paralysis of the peace process”, he claimed, and that “as oppressed
peoples have demonstrated throughout the ages, it is human nature to react to occupation,
which often serves as a potent incubator of hate and extremism.”2¢° In response, Prime Minister
Benjamin Netanyahu accused the Secretary-General of “stoking terror”, and stated that the UN
had “lost its neutrality and its moral force”.2%

In addition, during the period of review the Gol has publicly attacked the reputation of the UN
generally over its dealings with Israel, as well as denouncing the actions of key organs of the
organisation. For instance, during a 2015 address to the General Assembly, Benjamin Netanyahu
accused the UN of “obsessive bashing of Israel”, “anti-Israel fanaticism” and “slandering of Israel
as a threat to peace.”?®2 In 2017 he went further, stating that “the epicenter of global anti-Semitism
has been right here at the UN”.2®3 These accusations follow attacks directed at the Human
Rights Council. For instance, following the Council’s adoption of the report of the Independent
Commission of Inquiry on Gaza, Netanyahu claimed that the Council cared “little about the facts
and less still about human rights.”264 Similarly, the Israeli Foreign Ministry declared that “the UN
Human Rights Commission again proved today its irrelevance and detachment from reality”.26
In March 2017, Netanyahu claimed to have encouraged the Trump Administration to cease its
membership of the Human Rights Council in response to what he perceived to be an anti-Israel
bias.26¢

Lobbying and overt pressure of a similar nature appears to have, at times, proven effective; a
glaring example being the annual report of the Secretary-General, submitted to the Security
Council, which identifies armed forces and groups which have committed grave violations of
children’s rights. In June 2015, the UN Special Representative of the Secretary-General, Leila
Zerrougui, recommended that Israeli armed forces, along with Hamas, be included in the list for
the killing and maiming of children and attacks directed at schools.?¢” For what is understood to
be the first time, the Secretary-General rejected the Special Representative’s recommendation,
having reportedly come under substantial pressure from Israel and the United States. The removal
of Israel’s armed forces from the draft list came despite the UN Commission of Inquiry’s earlier
report in April 2015, which found Israel responsible for strikes on UN schools and shelters in
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Gaza.?*® The Secretary-General’s decision set a dangerous precedent and provided tacit approval
for Israeli forces to continue to perpetrate violations against children.2%

However, the period of review did also witness meaningful action from the UN Security Council in
relation to Israel. This despite the former’s reputation as a body from which Israel has historically
enjoyed insulation from meaningful punitive measures on account of consistent exercise of
the U.S veto. In December 2016 the United States abstained in a vote on Resolution 2334. In
response to the resolution’s subsequent passing — the text of which confirmed Israeli settlements
as having no legal validity, mirroring the content of Security Council Resolution 446 of 197927
— Israel summoned 10 foreign ambassadors for reprimand, suspended working relationships
with 12 of the States who voted in favour of the resolution and pledged to curtail UN funding.>”
Israel’s Ambassador to the U.S accused the Obama administration of being “behind this ganging
up on Israel”.?”2

Yet, it is with the United Nations Educational, Scientific and Cultural Organization (UNESCO)
that Israeli relations have been most strained during the period of review, with the subject of
Palestine a consistent point of fracture. UNESCO was the first UN agency to accept full Palestinian
membership, prompting Israel to freeze $2m in annual payments to the organisation in 2011.273
Subsequently, the agency has become a regular focus of Israeli criticism. For example, in October
2016, Benjamin Netanyahu labelled UNESCO as a “theatre of the absurd” after a resolution was
passed by the agency’s World Heritage Committee, which omitted references to Jewish claims to
the Haram al-Sharif/Temple Mount complex.? In May 2017, UNESCO’s executive committee
passed a resolution, which, inter alia, rejected the legality of Israel’s annexation of East Jerusalem
and confirmed Israel’s status as an OP in this section of the city. Netanyahu claimed this decision
was a form of ‘harassment’ and cut an additional $1m in Israeli UN funding, following a cut of
$2m the month previously in response to the passing of a Human Rights Council resolution on
settlements.

In July 2017, the agency’s World Heritage Committee passed a resolution recognising Hebron’s
Old City and the Ibrahimi Mosque/Tomb of the Patriarchs as Palestinian heritage sites, and
designating these sites as ‘endangered’. Hebron is a town of roughly 215,000 Palestinian
residents,?”s and an estimated Israeli settler population of 800.%7 Israel’s Education Minister and
the chairman of Israel’s committee to UNESCO, Naftali Bennett, accused the agency of “denying
history and distorting reality time after time to knowingly serve those who try to wipe the Jewish
state off the map”.2”” Defence Minister Avigdor Lieberman labeled UNESCO a “politically slanted
organization, disgraceful and anti-Semitic, whose decisions are scandalous.”?”®

268 Defence for Children International Palestine, “UN shields Israel from accountability for atrocities against children”, 8 June 2015, available
at http://www.dci-palestine.org/un_shields_israel_from_accountability_for_atrocities_against_children.
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Arabia-led military coalition to the list despite mounting civilian casualties in Yemen. See: Amnesty International, “UN: Shameful pandering
to Saudi Arabia over children killed in Yemen conflict”, 7 June 2016, available at: https://www.amnesty.org/en/latest/news/2016/06/un-
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In October 2017, Israel announced its intention to withdraw from UNESCO, hours after the
United States had done so, alleging an “anti-Israel bias” on behalf of the agency.?”* Shortly
afterwards, Israel announced the first new batch of settlement housing units in Hebron for 15
years; a move believed to be a direct response to UNESCO’s listing of the Old City and Tomb of
the Patriarchs as Palestinian heritage sites.?®°

2, Israeli Internal Investigative Mechanisms

Israel’s aggressive rejection of critical findings of external bodies concerning its conduct in the
oPt is buttressed by its insistence that its own internal investigative mechanisms provide for
full and effective accountability, as required under the rule of law. In a society respectful of the
rule of law and the effective protection of human rights, it is of critical importance that judicial
processes and associated mechanisms be independent and impartial,® yet the mere presence
and functioning of such systems is not sufficient. For scrutiny to be effective, and meaningful
accountability delivered, the implementation of the findings and recommendations of these
mechanisms and processes must be faithfully and vigorously pursued.

As will be shown, in relation to the oPt, consideration of the efforts of the OP to assess its own
conduct — including that of its military forces and commanders, as well as civilian leaders —
againstinternational legal standards suggests, at aminimum, that there exists an institutionalised
resistance on behalf of Israel to ensure, inter alia, supremacy of law, and accountability to the
law.

A. 2014 Gaza Conflict

Following the mass loss of life and physical destruction resulting from ‘Operation Protective
Edge’ — the large-scale Israeli military offensive directed at the Gaza Strip during July and August
2014 — and the global attention that followed, two prominent reviews of the lawfulness of the
parties’ conduct during the operation were initiated.

In June 2015, the Israeli MoFA released a public review of the actions of Israeli forces and
Palestinian armed groups during ‘Operation Protective Edge’.?®2 The stated intention of the
report was to present “detailed factual and legal information regarding the intensive hostilities
that took place from July 7 to August 26, 2014 between the State of Israel and Hamas and other
terrorist organisations [during] Operation “Protective Edge”.”®3 In effect, the report absolved
Israeli forces, commanders and civilian officials of any wrongdoing, concluding that “no matter
the context in which Israel conducts its military operations, the IDF respects its obligations
under international law, including the Law of Armed Conflict.”>®*¢ The report also asserted —
without providing supporting and independently verifiable evidence — that many casualties
listed as civilians were in fact militants and that armed Palestinian factions inside the Gaza Strip
had made use of human shields and launched attacks from the protection of urban environments
and protected objects.?®> The report further claimed that “[h]arm to the civilian population also

279 The Guardian, “UNESCO: Israel joins US in quitting UN heritage agency over ‘anti-Israel bias™”, 12 October 2017, available at: https://
www.theguardian.com/world/2017/0oct/12/us-withdraw-unesco-december-united-nations.
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281 See: UNOHCHR, “Independence and Impartiality of Judges, Prosecutors and Lawyers”, Human Rights in Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors and Lawyers, Chapter. 4, p. 113-158, available at: http://www.ohchr.org/Documents/
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occurred as the result of unfortunate — yet lawful — incidental effects of legitimate military action
in the vicinity of civilians and their surroundings, and as a result of the inescapable constraint
of commanders not being infallible, intelligence not being perfect and technological systems
sometimes failing.” 286

As such, the findings of the MoFA report stood in stark contrast to those of the aforementioned
Human Rights Council-mandated independent commission of inquiry, which flagged likely
Israeli war crimes, and also raised the prospect that some of the very policies on which Israeli
military action was based were incompatible with international law.

The MoFA report highlighted the Military Advocate General’s Corp (‘MAG’) as the primary
internal mechanism for the investigation of alleged violations of international law by Israeli forces,
and concluded that Israeli systems and processes for investigating allegations of war crimes
were in-line with international standards, and subject to continual review. However, human
rights groups have flagged a number of inherent flaws in the operation of the MAG, including a
lack of impartiality, low numbers of criminal investigations initiated compared to the volume of
complaints received and material discrepancies between the findings of the MAG and publically
available evidence.?®” In September 2014, B'Tselem announced its intention “not to assist the
Military Advocate General Corps in any matter concerning such investigations [on the basis of]
our experience with previous military actions in Gaza, which shows that investigations led by
the MAG Corps do not promote accountability among persons responsible for such violations or
reveal the truth.”?®® The NGO separately concluded that, “the [MAG’s investigations of conduct
during Operation Protective Edge] continue to serve as a facade intended to block international
criticism rather than uncover the truth.”2%

B. The Ciechanover Report

In January 2014, the Gol established the Ciechanover Commission, tasked with implementation
of the recommendations of the Turkel Commission, which was itself established to review
whether “the mechanism for examining and investigating complaints and claims raised regarding
violations of the Law of Armed Conflict, as conducted in Israel generally [...] conforms with
the obligations of the State of Israel under the rules of international law.”2°° However, as has
been highlighted by Israeli human rights groups,* the report of the Ciechanover Commission —
released in August 2015 — contained a number of grave structural failings.

Primary among them was the failure to issue “instructions for the full implementation of the
first two recommendations made by the Turkel Commission with respect to legislation that
incorporates norms and standards of international law into Israeli law.”2?%? Specifically, the
Turkel Commission noted the absence of domestic Israeli legislation which allows for effective
prosecution of war crimes. Instead, Israel relied upon provisions of its civilian penal code for this

286 Tbid., para. 8.
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purpose. Accordingly, the Turkel Commission recommended that Israel enact — in accordance
with the rules of IHL — domestic legislation enabling effective penal sanctions for war crimes.293
Despite this, the Ciechanover report limited its recommendation to an introduction of domestic
legislation, which incorporated into Israeli law the crime of torture as well as crimes against
humanity.

As noted by Yesh Din, such legislation would naturally preclude review of a range of war crimes
commonly alleged to have been perpetrated by Israeli forces in the context of the occupation.24
Yesh Din also noted that for offences committed during combat, there existed no offences of
equivalent nature and or gravity in the Israeli penal code.?*> The Ciechanover report therefore
inexplicably maintains an expansive accountability gap, which simultaneously fosters an
environment of impunity for perpetrators of war crimes and deprives victims of an avenue for
justice.

Further, in its second recommendation, the Turkel Commission called for the imposing of special
responsibility on military commanders and civilian superiors for offences committed by their
subordinates. However, the Ciechanover Commission deferred on this matter, concluding only
that the question of ‘special responsibility’ would remain subject to examination by ‘relevant
parties’ before being determined. As such, the present situation — in which no mechanisms exist
for the imposition of criminal liability on military or civilian superiors for the acts of those who
answer to them — is sustained.

More generally, a number of recommendations issued by the Ciechanover Commission are
not in keeping with the Commission’s stated purpose: to review implementation of the Turkel
recommendations, with a particular onus on providing suggested practical steps and processes
for their realisation. To the contrary, in several instances the Ciechanover report fails to address
specific logistical considerations pertinent to such realisation, including matters of funding,
human resources and timetabling.2*® In light of the above, and given the lengthy delay in the
release of its final report, the Ciechanover Commission has been criticised as “set[ting] out to
buy time, creat[ing] the false impression that the investigation and examination mechanism is
undergoing improvements and continu[ing] to grant impunity to members of the security forces
and civilian superiors who violate the laws of war under international law.”2%” This is a strong
indictment of Israel’s commitment to meaningful accountability, and — coupled with similar
specific criticisms of internal investigations of Israeli conduct during Operations Cast Lead,
Pillar of Defense®%® and Protective Edge — is also of significance in complementarity assessments
for the purpose of establishing jurisdiction of the International Criminal Court over alleged
international crimes perpetrated by Israeli citizens.??

In summary, although the OP continues to assert that its mechanisms for ensuring accountability
for wrongful conduct pertaining to the oPt are fully compliant with international standards,
there exists a wealth of evidence to the contrary. In reality, allegations of severe violations of THL
and THRL are rejected out-of-hand by the Gol, and the sources of such criticism attacked and
undermined, while internal investigative processes are manifestly unfit for purpose; obscuring

293 The Public Commission to Examine the Maritime Incident of 31 May 2010, “Israel’s Mechanisms for Examining and Investigating Com-
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907F631453ED/281984/complementarity.pdf.
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truth, denying justice to victims and creating a fertile environment for further violations. More
generally, the wider importance of effective accountability in the context of Israel and Palestine
has been asserted by the EU, which has noted that “compliance with international humanitarian
law and international human rights law by states and non-state actors, including accountability,

is a cornerstone for peace and security in the region.”3°°

300 European Council of the European Union, “Council conclusions on the Middle East Peace Process”, 20 July 2017, para. 2, available at:
http://www.consilium.europa.eu/en/press/press-releases/2015/07/20-fac-mepp-conclusions/.
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Conclusion

This report highlights that during the period 2014 to 2017, the conduct of the OP, in its
administering of the oPt and in its treatment of the protected civilian population, fell consistently
and grossly below that demanded by international law.

For instance, during the period of review Israel maintained its crippling blockade of the Gaza
Strip and directed a large scale military assault at the enclave during which serious violations
of international law were reportedly committed, resulting in mass civilian casualties and
catastrophic and long-term damage to civilian infrastructure. In East Jerusalem, the OP
leverages its illegal annexation to impose inherently discriminatory practices, which are altering
the demographic composition of the city. In Area C, settlement expansion and its attendant
violations of international law continue largely unchecked, while the West Bank generally has
witnessed unlawful killings of members of the occupied population by the armed forces of the
OP, coupled with measures of collective punishment. In addition, new legislative measures have
been introduced to bolster the existing corpus of domestic Israeli law which furthers strategic
State interests — in particular, the annexation of large sections of the oPt — at the expense of the
fundamental rights of the occupied Palestinian population, both as individuals and as a recognised
people. These violations have been documented at length by national and international human
rights groups, as well as UN bodies and international organisations including the European
Union, and cannot be reasonably contested.

However, rather than applying or accepting meaningful scrutiny of its actions relating to the oPt,
the OP has instead vigorously pursued strategies which serve to shield its conduct from effective
accountability. Specifically, the OP rejects the legal analysis and positions of authoritative bodies,
including the UN Security Council, ICJ and a host of international human rights institutions,
while simultaneously levelling accusations of political bias at these same bodies and their
representatives, and seeking to undermine their functioning. Such means of attack are further
combined with ‘defensive’ actions. These include the instigation of official commissions tasked
with ‘legalising’ violations of international law and the systems which give rise to them, and the
maintenance of internal investigative mechanisms which effectively insulate the OP’s military
forces and civilian leaders from legal sanction. The result is pervasive impunity, creating an
environment in which violations enjoy, at a minimum, the tacit acceptance of the State.

Recalling the definition of the rule of law adopted by this report — “a principle of governance
in which all persons, institutions and entities [...] are accountable to laws that are consistent
with international human rights and humanitarian norms and standards” — it must therefore
be concluded that Israel has clearly, consistently and willingly failed to adhere to the letter or
spirit of the rule of law in its occupation of Palestinian territory. Indeed, the conduct of the OP
indicates an active contempt for norms enshrined in the rule of law, including supremacy of law,
equality before the law, accountability to the law and fairness in the application of the law. To
this end, such is the scope and scale of abuses attached to Israeli conduct in the oPt that there
exists a growing body of comment that the occupation is itself unlawful.3**

Moreover, it should be noted that although some of the developments outlined in this report
may be new, they merely represent a continuation and extension of a pre-existing phenomenon:

301 See: UN General Assembly, “Situation of human rights in the Palestinian territories occupied since 1967”, A/72/43106, 23 October 2017;
Tilley, V. (Ed), “Beyond Occupation: Apartheid, Colonialism & International Law in the Occupied Palestinian Territories”, Pluto Press,
2012.



Rule of Law

a prolonged belligerent military occupation characterised by severe violations of international
law. Indeed, placing the contemporary situation in the oPt into its appropriate historical
context reveals an unerring trajectory of illegality, manifested in, inter alia, de jure and de facto
annexation; racial discrimination; continuous expansion of Israel’s settlement project; and the
creation of a highly coercive environment leading to the forcible transfer of the occupied civilian
population. This hardening illegality — bundled within which are breaches of peremptory norms
of international law and grave breaches of the Geneva Conventions — coupled with the OP’s
institutionalised avoidance of accountability, demands a fundamental change in the exercise of
power by third States.

What is urgently required is concerted political action that takes as its starting point a respect
for international law, and the need to address and reverse the present unlawful situation in the
oPt. The window of opportunity to achieve this, however, is closing, as the unlawful conduct of
the OP steadily acquires characteristics of permanency, and ‘facts on the ground’ are established.
At the time of writing, cessation of this conduct and reversal of its destructive impacts remains
possible, but this can only be realised through immediate and effective action.

Accordingly, third States and relevant actors must realise their legal obligations and pursue all
practical measures of ensuring Israel’s full compliance with the rule of law in its governance
of the oPt. Common Article 1 of the Geneva Conventions requires all High Contracting Parties
to respect and ensure respect for the Conventions,3°? while breaches of peremptory norms of
international law impose an obligation on third States to cooperate to bring to an end the breach
through lawful means, as well as to refrain from recognizing the unlawful situation or rendering
assistance to the offending State.3°3 Failure to meet these obligations is to render permanent
the severe violations of international law and associated destructive impacts identified in this
report, while also establishing a wider precedent to the effect that violations of this nature will be
tolerated by the international community. As previously noted, peace and security in the region is
dependent on compliance with IHL and IHRL by States and non-state actors, including delivery
of meaningful accountability. The guarantee of such compliance must therefore represent a
primary aim for all relevant actors.

302 For detailed analysis on the practical implications of Common Article 1, see: ICRC, “Commentary of 2016 to First Geneva Convention,
Article 1: Respect for the Convention”, para. 4.
303 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts, 2001, Article 41.
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