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wagoll (nhay compulsion oljidUl pnic gl alpindl
dnlwall ilegonall «gild» L3 (wa Lay) (igildll
gl .dg_all 2 yapillg dodlall 4g allg (dlgall jué 4o
(w)g alpall (ngiwo (I iy (nadl waill hanll
a8 il gls o Lildli (apawdll agaill pyloo (ki
LpoL.oaJILnIGALuLoag_agICch.oaogL_qu_um;_oﬂ
(oo &paiilo d5)Litall 283 26 (pAd ag-4y Ol wiago
algluall 1ayo g € prwdll apy Jaalg .auilac Jlocl
¢ g0 aal ol blegoaall aios U gyjlaiall gu
daidlgll Gbliall (ua lpwd gl ayiai Gall algall
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a0 (MWV glialall p sy gl adall Gloi Lo (ua
Jg-5gigll 4o (3)(M)€g Jglll alalll Jg-Sgigpull
el 13 (el Tglabill oy wall 3 ggsill (sl gaeals ]
dalwo vilcgono gi wilg ua Jlabill 3 03 gla
yegpall (uiluwilll (algall gg-ilall ciagoy jg-bBo
laa glb 13] Lac p bill gy wpdgall (niliall gg-ildllg
MLoljl] gl Lucgh clgluwll

1ok LoSg (bl ginldill &l (n3 Légngo dalao
LplA_LquLCJI ulLou,GJ_Lunllu_o )0 pwdll (na
nganmnhmqmuLWgwobJLuwludc
Jaiy g élg 13 5pa .&jaollg & algall aionb cuuy
wdll ayinill P Bal (acdhioll gulwlll g o 162
adgall pué o aalwall cilegoaall Jud go gl
M adgall e aalwall aileljill gguild wagas

alga gl abley 4o Iguul gljill (na wayb dhlw cni JUial gl ¢lji pld
&uwlpa poadll culnll ddgall d@ialll Loyl il «labley o lquyl JUial
/90 Gaclall ,cyijiilll (nle ailily dacld (napall (ailwilll (lgall ggilall
https://ihldatabases.icrc.org/customary-> 1 Uil gdgoll (e d;agio
abhaUall (19€9) aauldl cauin é@dlail <ihl/eng/docs/v1_rul_ruleS5
adylull aballall (19€9) aillill cavin adlail [1EV dalall, | ddyluwll
wpnll alyelg cuilgay adloiall doylyl délaill Wyl kil 11 dalall |
paigall (19-V) adl all wljelg quilgér anlall @il :lpéalog apll
wphll (ale gios» () T éalall s owdl Jauwdl (ala o luwll (algall
dpago wp Wlilac (na d5jlitall (nle aloo wayb bl alys] Iyl jlaall
i Jud Gylall caphll lla doaa (na lgils glg (nix jomal A0
«apnll
Jahgigpl! (M) W dalall V dayludl dballall . Jgill (nalvlil Jghagigpll.
culnll adgall @inlll :(2)(F)€ daloll .V adludl dhatall . ailill (nala ]
0 adsbull dhsllall aapell ilwilll (algall ggilall dwlja poadll
AT gaclall
ail !y (19AV) nilillg Jgdll guaals il glgagigpdl (ke eiladeill. [V
-eohill Jguitll Lyl sy ainill pac T gla Jlab il Js yna
Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds)
Commentary on the Additional Protocols of 8 June 1977 to the
Geneva Conventions of 12 August 1949 (1986) Geneva, ICRC, at
pp. 1391 to 1393, para. 4557 [Sandoz Commentary (1986)].
i il
Consideration of Draft Protocol | (CDDH/L) Summary Record of The
Forty-Fifth Meeting held on Wednesday,5 May 1976, O.R. XV, pp.
65-69, CDDH/III/SR.45, paras. 11-31, available at: <http://www.
legal-tools.org/doc/7d6223/pdf/>.
anapell (uibwilll algall ggildll dwlja ol culnll dygall dinll.
douhll (nd (e daclill aagl alall» 190 daclall ,0 adbwll aballoll
@31l 36 &y Gliloc (na gh)liy Ll Jeal diilidlg dalgoll
<« ol 12l lgslail clqu
aoini «take active part» &)l (! dnwill :donpioll Go dbhallo**
G g «apiho gghyiiu» adlill donyill dsjiiall &l daloll
adlill aanyill «participale actively» g;Lol guuLLuiJI logj olbi anios
«liloa a5)Livall»
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)\

ulalhnell

gl ulg_u g Lpb_uJJ ol Ul 2 oall 1530l Lajoi
.agall gl alpalll gi ggiléll wagos éaaluwo uch.o;.o
ac calito (npwdll 2inillg «(npud 2ini» ail (e
QI;Lbn?JI wa linig .(ncgh J 04 g o (na Il gg-hill
dcgoao gl dgd (na (ol Ul aoall wayjeil doadiwall
s Lo (63-1U gl ol 51U gi g iléll wagos) aaluo
ainl alginlg wnilwilll (ndgall gg-ilall ¢l aloo
il ol (palailg .aeilill puloillg . adgall (g-ilall
aolllg «(npaud aiai» §jluc d;-53all a3 & 1 _qioj
Jilwgll go l waypeil ‘forcible recruitment’ dujulailll

ol Ul aoall p 53l aailll

ydgall ggildll wiagoy (ynpuill) auiaill wayjoi

T ITH L

«aai» dolh pgai ,L_ruLu.uJ| gdgall gg-ildll g0y
ol ddgall dialll Cowng .dnpaud 2 gini Lgil (e
ga.cghill g cwa liny (pallaaill» gla x|
Mr«daluo dcgono gl dgd ua alpall (aoljidl aoall
Iguinn <« aai» CI_]'.LCJLLLCI Ao L3 go Luilas
«pwd» dols al &.ﬂl ,aidill el o ad pgjid U
dols (uino (a Ilni dag-ago Lgil (I ki dalj
ayluc @530l 2gioi 13 oo ¢yl (le .«ayiai»
uuibloii Lgialg -guladll u’1| Ln:Lqu - C1jud 2 ini»
3ol ool @ gall aialll wa g

b andl) 3l st (gall g tall oy
gl wilgd a JLabill oy wall ayixill (1) bl
soaall LBl pleyl (g 'faalwo ¢ilcgano
b (na a0l (nle ol cain délail iagay
(i) algall 'c;an.oJI aleljill ggilé wagar aloo
So(agaall aalwoll vilgdll (na alpall (apwdll 3 oall

Supll (na @loall ggildll jagy s ol culnll dylgall dinll 1
wle yagio s [euigilll (ale bladll go Gljliao]
https://casebook.icrc.org/glossary/armed-groups[Online Casebook],
Glossary, under ‘recruitment’, (emphasis added).
dballoll Jgill (nalnlll Jgagigpll il Jlab il agiai s gliv. 1€
adylull abaloll . ailill (nals dl Jghgigpll (M) WV aaloll V aalud]
dgall ggildll dwla ol culnll ddgall dinll (2)(F)E dalall V
awnaall WAyl kil 17 daclall .0 adylud! éballoll aagoll ailwill
poagi /quilill gupdii - Jahll Ggan audlail ,danioll oolll dololl
audlail) .o, 10V alaall ,alasloall dcgono ,daniall aolll, 1979
PN aalodl (Jahll Ggén
jgu U» 01 dalall | adyludl aBalall (19€9) dauldl auin audlail.
aaluoll lpilga a @023l (ale guonall plab il peg al JUindl algal
wayj0i piyg «pgeghi e dlea gl han (al Jhay lob aiglaall gi
LS aoylyl cagis dudilail o € daloll (né «iuonall (pladll»
s (na gls Jai (nbg lo @hal (na pguwail ggany guall elilgi ppil»
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Log) pLil &penill & ialll Lacg ™ JLabl 24iv 3

rigL:.ULu.Uﬂl

Ainill Jlasil oo Ay Lam gg hillg ayinill )
«gghi«la (npwd gilb al «ayiaill» al e Jiag
ea-hil gl Jg-all -a0s llillg () icgh iao

To«lyumd 2 yinill 3 of Loy (negh Joc g o

ua dagilapll dpilall aaunll ad e (le <a bl adg
dlajo (na Lpua gohy plg ™ Lubanga Lailigl g
ddgall auiliall éabnall juai cg i (leg Vealifiwll]
pcill (e gneghll ayiaillg (ol 2 yinill G Lo
anlill go (nhal hdlii ga «eghll aaill» gl go
aia gla iluwilll (adgall gg-ilall oagoy dyidill
! 6Ll «gg-hi» alhno Lina padiwi dp530ll
«gapwd 2 yini» djluc Jooi wi Loy wncghll 3ooall

Ml 2 ooall cayyoil

adgall diliall dosnall clivll &peanill il pyai Jy Jeall.l€
aclinll dlago (na Gui ol «ariai» dals al ule (A/CONF.183/2/Add.1)
sl ilgill @il (Wl edng ag adlill alebnll go Ui gi l T3k
8 dpiilo dlpiall (ale jooll (o dpite dwolall jga Jlahi plg)l ;1
ua jooll go dpitc dwolall gga Jlabi agiai T jlall éailaall Jlocll
sualldglaall Jlocll (na Gloa a5)liall pagolaiwl gl aaluall cilgall
alegoao gi wlgd (na joall o dpitc dwolall gga Jlabi aini -1
gdloll Jlocll (na a4)lisall Jlabill lowll - gl aaluwo
glua laibgl wulogh an (ncioll .adgall @iliall déobaoll.N0
ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC601/04601/06, Pre-
Trial Chamber I, Decision on Confirmation of Charges (29 January
2007), at paras. 246 and 247.
loibgl and (na a4l ddgall @iliall doaaall.l
ICC, Lubanga Trial Judgement (14 March 2012), supra note 11, at
paras. 609; 1358
gl laibgl gulogh an (ncdoll .dadgall @iliall dahaoll.TV
ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06,
Appeals Judgment (1 December 2014), at paras. 37-38.
aylac ail (alc adin 6oy ayani ghoy U ¢ghill i @l &Lt go 3 11.MA
dcgono gi Linho (na Jabll Juy elglu ol gani i ghoyg dou)
Jalili (nl&ile Jili Ao (neaall ggallpwl anlall aahaoll .daluo
SCSL, Prosecutor v. Charles Ghankay Taylor, SCSL-03-01-T, Trial
Judgment (18 May 2012), at para. 442, citing SCSL, Prosecutor v.
Alex Tamba Brima et al., SCSL-04-16-T-613, Trial Judgment, 20 June
2007, at para.734-735;
g (alug G (e 36 (eaall gl anlall dabaall
SCSL, Prosecutor v. Issa Hassan Sesay et al.,, SCSL-04-15-T, Trial
Judgment (2 March 2009), at para. 184.
i il
Fofana and Kondewa, SCSL-04-14-A, Appeals Chamber (28 May
2008), at para. 144.

gLl (n a4y la e il woll dglwll a i Py
wibwi Ul (adgall ggilall ciagoy «ayini» 6jluc al wdl
8530l (8 Ao Twall «npwd 24iai» Lol CL.CIJIJ.O
.8alwo dcgoao gl 4.4 d alpall ol Ul 2oall u1|

yuliall ggildll wagos pwdll ainill waspod
yudgall

G0 logywai giall (dgall ailiall gg-ilall ) by
JLabil a0a (1) raluwo ¢lji Glow (nd (npwdll 2 sl
JLabill plaai wl gi/g éalwo d cgano gi 4G4 gia
G0 J5 ra dailac Jlacl (g **Lilea da45)Liioll
oLl (@)g Madgall jueg adlgall dalwall cileljill
Gilgd (d doaall (e AT (ono g gl prwl
e alao wapb (o (niblgo pléy) gl Mdyalao dhluw
Mo @l 3 B d gago dupn albilac (nd d5yLaall
rwnd adga aalwo ailelji (na glahi Loallag

aalizo &lic (rwbwlll Logy oLbi 023l wy s (ag
djluc g0 Ja .conscription (g .duplailll aalll
gLl aic forcible recruitment gl recruitment
Glegono gl wilgd (a Jlabill (apwall xoall
apilall a ! piii LoAag .go go (uiooll gla.daaluo
Laibgl d1nd (nd dulgall duiliall don~oll d)upaill
quoldl Jnaiall (gl ol aliwll Lubanga

ailiall doaoll (bl log) plhi.danioll polill dololl deoall. 19
199N gidga /jgai 1V (T 1+ palll aaoill) adgall
(FN(w)(MA @alodl, -FIV-9rrv-qr .ISBN No
(V)(«@)(F) A dalol! awai g>poll T
O)(I)(MA @alall .awai gapall.l |
(1o)(@)(M)A éalall jawai gapoll.IT
@aall gliy jlya (E)ARVI-1€-T - -€-SCSL, .glojgi laiwm plw an ol I
gwlall . Jnaio (aly (Jlablll uixi) @laisll ube gl 13liw] (Wgll
doupn wlhijl gaou» VEIV . p 0 &dall (- € qulo /jLi 1) gguipg)
bl plBill 4o (3) € djaall (nd ailpill lpisun Gag Jlab il aini
JUA go (1 egruid] (hoy aalizo cullwi @il ggullpwl anlall dabaaoll
oy (na iy ol gl o acyl (nle oIl nle (nghiy Lo) Jlablll ayini
Jgudll (nioy lo) Jlabill ¢ghi JUA o (@ .agildll dgé JUa go el
pitlio &5)Lisall pgolatiwl JUS 4o (3 i (Igeghi nio payiaig og:
.epcghi gl paiai aar dan 511 aghall alail (al) dglac Jlocl (aa
(¢looll (na yhall dpilo apils (Aypaiy (s (aill
Prosecutor v. Sam Hinga Norman, SCSL-2004-14-AR72(E),
Decision on preliminary motion based on lack of jurisdiction (child
recruitment), separate opinion, Judge Robertson (31 May 2004),
atpara. 5, p. 7417:‘[The] crime of child recruitment, as it was finally
formulated in 4(c) of [SCSL] Statute, may be committed in three
quite different ways: a) by conscripting children (which implies
compulsion, albeit in some cases through force of law); b) by
enlisting them (which merely means accepting and enrolling them
when they volunteer), or c) by using them to participate actively in
hostilities (i.e. taking the more serious step, having conscripte or
enlisted them, of putting their lives directly at risk in combat)
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Gilgd (ia Bl (oljldl 3 oall pg pao ul—uu
alhno 4 530l a3 m 2 i axlwo cilcgoao gi
forcible recruitment’ aujlailllg «npaudll 2 yixill»
dialll gc jap (Al «ayini» dols cayoi g o lilaig
<«{pwdll 2 4inill» caypei Gho gondll codnll adgall
dcgoao gl 4g8 (ua il (ol il aoall ail (e
wiino (onii compulsion«oljlUl» ajlicg .aal o
(o apstg wiliall 2 pagill Jouis lill ag ol Sl

Crowaill hoonll il

ayjei o pal doypw dyospo dhdi allill dailall jagi
syl ailjley abjlao adlhig <« pdll 2 ixill»

gl dgd na aloa| :Incorporation aoall ¢
J—odall Ao ugj.u gl YT aal o a_cgoa.o
(cg-hill) Licgh gi Lm_um:\_xm,n_umml)hj_mn

a—oall :Forcible recruitment (npwudll ayixill
.82l o d cgono gi g4 ywa (olglll

ac (pgnio alhno) Recruitment aixill «

gl (Ll ydgall gg-ilall lasloo (g

dg-d (a ol (pudll g_oa.ll Conscrlptlon
8alwo d cgano gi

Juilac Jlocl  Jlabill pladiwl ga ¢ghillg ainill cljg go gajell
wAajig .adgall aliall doisoll (uulwll plhill cilikido go yuwl poilla
anaind Lo (pad aoy Jioh ¢ghill Joa» gb glaall @ il aglall
ac &l aglac Jlacl (o dpilio d5Lisall gy aluwo ¢lji Gluw (no
«éacgoaoll
ICC, Lubanga Trial Judgment, supra note 11, at para. 609: ‘Bearing
in mind the use of the word ‘or" in Article 8(2)(e)(vii), in the
Chamber's view the three alternatives (viz. conscription, enlistment
and use) are separate offences. It follows that the status of a child
under 15 who has been enlisted or conscripted is independent
of any later period when he or she may have been ‘used’ to
participate actively in hostilities, particularly given the variety of
tasks that he or she may subsequently be required to undertake.
Although it may often be the case that the purpose behind
conscription and enlistment is to use children in hostilities, this
is not a requirement of the ICC Statute. The Chamber therefore
rejects the defence contention that ‘the act of enlistment consists
in the integration of a person as a soldier, within the context of
an armed conflict, for the purposes of participating actively in
hostilities on behalf of the group’ [footnotes omitted’]

yrwlwill Logy oLk g anlg agay al vyl 4o
wrag - aupdailll a allb d alize djluc Igoadi wla g
<«(npwd) 24ixi» djluc pladiwl 4o Jau conscription
wdglll &Ll gi (! 11 (forcible) recruitment)’ gi
ppaig ilwilll (gall agildll g an (ua G330
ailgall (aalpall (aolfl aoall Lgil (lc Ilaa|
JLabill agini p B Gabhip Lowa Mélgal aalwoll
bl logy pLbi go (V)(a)(M) A daloll (a 3)lg i
it g0 dalwall wlegoaallg adgall o J5 (lc
3¢ odga e aluo ¢lji (nd iy b (pa (il dlgall
gualbno i gl gylall ayll galpelll a4y ail
g ydgall (iliall gg-ildll «iagas conscription
alaaljio (nilwilll (ndgall ggiilall ciagoy recruitment
.Gy 530ll aa e (nd eadTwoll «(npwd 2 iai» wayjeil

2 inill G (dgall ggilall aial alginl 2 44y Jpal
wuigildll ol il o Lalp 5] JLeal o (apwall
crewaill hoanll giLdg-dll ayagillg aoilall ag-dllg
oy agiaill alg M«alp Sl (ngiwo (ol (dp (nal
el il jpdiaa gls 13 Lac phill (Aay jg Bo aila
Jolai a5 MU ol dilac Jlocl (g Gpiilio apall

L€ pwill (a6 dllwall ai & Jg dual]

dblbnoll aungi
Gy Lo aqpd&illl yg dagolll alalliall cg B (nle
cdgall (iliadl gg-iléllg (uilwilll (algall ggiléll

For example: ‘compulsory enlistment for State service, typically intol'9
the armed forces’, Oxford Dictionary, available at:
<https://en.oxforddictionaries.com/definition/conscription>. See
also the definition provided in the Penguin English Dictionary
as quoted in Paul Richards, ‘Militia conscription in Sierra Leone:
Recruitment of young fighters in an African War' 20 Comparative
Study of Conscription in the Armed Forces (2015) 255-276, at 255:
‘compulsory enrollment of persons for military service'.
1dqill ygila 1) laibgl durnd (na walifiwlll g ddgall diliall daaanall -
-TVa wlyaall eyl il TVA §aall M1 adyludl @daallall (T 1€ pouwya
ao0a (nigildll oy ibgl aund (na waliliwlll djila (nhoi Cus FAT
wugilall puaillg alnll (p3 algin U ldag .agiaill cayjoi gon alalll
guuhuﬂl logj plkil
ICC, Lubanga Appeals Judgment (1 December 2014), supra note 26,
at para. 278. See also: paras 279-282, in which the Lubanga
Appeals Chamber provides its legal justification for including
coercion within the definition of conscription, pursuant to relevant
case-law and statutory interpretation of the Rome Statute.
A1 adludl dbalall loilgl annd (na p4alladgall diliall aabaollf”|
aaloll (na «gl» &jlic pladiwl jlicllly 33k al  alall g» :1-9 aaall
Ui (plaianlllg eghillg ayiaill) &1 Jilayl gl piss (V) () (DA
oall (o dpitc dwolall gga Jab (al gig gi ella guiy .alnaio il
«parbwl» gghy ad adnll dyia u1| Ge Jéiuo anini i gl ¢ghi ad Gall
plpall egii ! phaill Lojuw U dglac Jlacl (na dpiskio d4)Lisoll Lg
g4 o WL ail 4o peyl (ale 20 Lo lgy pldll aio calbhj 28 (il
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ICC, Lubanga Appeals Judgement (1 December 2014), supra note 26,
at para. 278
cain adilail (ale alled 5)lgll Gulaill go Lublai . &)Lislll (gl go ail pé
Gl o alyall (ngiwo ll (néiy 2 dyleall pladiwl gl l dsylyl
(néihio A go pgpo ail gl gghill lgild ojls aall gl lelhil.
(M) ol aaladl | adslwdl abaloll,(19€9) anuldl cavin adlail £ 1
anapall (uilwilll gall ggildll dwlja ol culnll dylgall dinlller
:ulill pdgall (nle dpagio . 117 dacldll .0 ddbuldl &ha1loll
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule136.
2945 jon il J1igllg jonill culnll aylgall aspll gf (il dlislll go 3 U
a ooll (o dpitc dioldl 1ga il aai pac Ly ail aalao ol
plol yon il culnll adgall @iall gly il .éalwoe cilegano gi cilgé
IN"Jlabill Ggas ayloal augyill” Jga daniall polll dolell dyoall
il gagall ale yégio - 11 gial /Jglll Gy
www.icrc.org/eng/resources/documents/statement/2013/united-
nations-children-statement-2013-10-18.htm
uilwilll algall Ggilall dwlya ol culnll dylgall dinll eyl kil
Jabill alowll pac Jga 11V dacldll ,0 adluwll aballall adjoll
sunle dpagio saglaall Jlocill a5)Lially
<www.icrc.org/customary-ihl/eng/docs/v1_rul_rulel37>
jgailu Gilaig (1909) aaylyl caiis aualail (nle ayihy Gulai Wyl il
Pictet Commentary GCIV (1958), supra note 38, under Art. 51 CGIV
(1949) at p. 288; and: Sandoz Commentary, supra note 17,
at para. 4557, available at: https://ihl-databases.icrc.org/applic/=ihl/
ihl.nsf/Comment.xsp?action=openDocument&documentld
5CBB47A6753A2B77C12563CD0043A10B.
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o Joa wi agdgall ygilall colill glhill (na Jaaluall adgall ailejliall
Gldac (na dlpdll (e (nalaoll waphll bley jlal (..) @l Jloalll
algall &0 (na Ll g Judi 1gils alg s emal 36 dg3go dupn
Sagyloll
el (uilwilll (wgall ggildll dwlja goaill cudnll algall aialllFv
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‘e
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_
rule95.
Il 1T (nd Gagaacll cauin aldlail (ale Gdoi agiby gla kil A
1969 qubuwel
Jean Pictet (dir.), The Geneva Conventions of 12 August
1949 Commentary, Geneva, International Committee
of the Red Cross (1952), under Art. 51 GCIV (1949),
available at:<https://ihl-databases.icrc.org/applic/ihl/inl.
nsf/Comment.xsp?action=openDocument&documentl
d=2C777C1F24172394C12563CD0042C5AA> [Pictet
Commentary],at p. 293.
adlail go 0l dalall Lingos sawai gajoll aiby Guloi o 9
1igall (na agagll Aoy piai pl” ‘awdi gajall (19€9) dayldl cauin
algall (né guonall bl ¢ghi (ol waags aleall gi uuloglall
dloall (@3s Cinyidl adg dcgpio pe JUiall dlgal diglooll gi @aluall
aim3 (ll jali ol 201 yaigall j3g Lpaljisl (ag) adg .| &jdall o aulill
{(iwololl guitollell guall JUa Glleall gaoy aibyi (nall algoll clihilll
lgiwal 24 yaigall (na (uyliall G gang .go las phall (ale clall
(o Lo an (I (naso Jauig dleall gu bo juaill caonll (o ail 3] latin
Sagudll
According to the Pictet Commentary, ibid., under Art. 51 CGIV
(1949), ibid.: ‘Certain delegations at the Diplomatic Conference did
not hold propaganda aimed at securing the voluntary enlistment of
protected persons in the armed or auxiliary forces of the Occupying
Power to be unlawful; they proposed that the second sentence
in paragraph 1 should be deleted. Their proposal was rejected.
Remembering the painful impression left by certain propaganda
during the last two world wars, the Conference decided to keep
the prohibition as it was; they appear to have acted rightly, as it
is difficult to distinguish between propaganda and a more or less
disguised form of constraint.
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e aif go eyl (nle 20 Loy lgy plydll aio wulhy a6 nill plgall ggis
Jlacl na Jlab il plasiwl ga eghill gi aixill cljg go yayall gg4y Lo
Aygall dgiliall daanoll (uulw il plhill Glsido (o guyl poilla dilac
lo (b o3y Jioly eghill Joa” gl elaall &3 (llill djilall (aayig
ailac Jloch (na &pilo d4)bisoll a0y aluo ¢lji Glu (nd naind
"acgonall ye ali
ICC, Lubanga Trial Judgment (14 March 2012), supra note 11, at
para. 609: ‘Bearing in mind the use of the word ‘or’ in Article 8(2)(e)
(vii), in the Chamber’s view the three alternatives (viz. conscription,
enlistment and use) are separate offences. It follows that the
status of a child under 15 who has been enlisted or conscripted
is independent of any later period when he or she may have been
‘used’ to participate actively in hostilities, particularly given the
variety of tasks that he or she may subsequently be required to
undertake. Although it may often be the case that the purpose
behind conscription and enlistment is to use children in hostilities,
this is not a requirement of the ICC Statute. The Chamber therefore
rejects the defence contention that ‘the act of enlistment consists
in the integration of a person as a soldier, within the context of
an armed conflict, for the purposes of participating actively in
hostilities on behalf of the group’ [footnotes omitted]"
ad LAijall gls 13] bo 227 (il polioll Jga Gilpuwail .awai gayall.€V
axjall il dilac Jlocl (na dpitko a5)lirall J4T1 gi Lo padiwl
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;ICC, Lubanga Pre-Trial Decision (29 January 2007) at para. 262
Loilils and (na pAalladgall ailiall aabaoll
;ICC, Katanga Trial Judgement (7 March 2014), supra note 11
quulai Jgs -uls 36 (nciall lailgy dugall agliall da4sall
International Tribunal for Rwanda (ICTR), Prosecutor v. Jean-Paul
;Akayesu, ICTR-96-4, Trial Judgment (2 September 1998), at para. 629
Jabili aund (na paall gl anlall doiaoll
SCSL, Taylor Trial Judgment (18 May 2012), supra note 28, at
para.444;
F-97-ICTR Jaileligy pjga a6 (ncaall ailgy dalgall ailiall aabaall
Gayg los |-+ dpdall (1999 powna /dgill ggils 1) dndll (na aaall
Centre for International Law Research and Policy, Case Matrix : na
,Network -Elements Digest
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Lol T gf iy ayiniy asigall plis I puuiill ogeghi poayinig
a4ylisall {41 gi ladd padiwl gi dalwo dcgano gi dgd (na licgh gl
‘nle yagio dilac Jlocl (na Gpiilo
https://www.casematrixnetwork.org/ cmn-knowledge-hub/
elements-digest/art8/e/8-2-e-vii/3/#_ftn29 [Case Matrix Network].

guiliall gg-ildll (na P hall 13 o glhi paghi piadg
Log) pLbi (i wps doypns aividi (np2g (nlgall
we (puy (nadl ddgall agiliall &obaoll (wlwdll

Eagall pieq adgall aalwall aileljill go J5

iy B (all aaae JAiin CIJL.UJ_” a0 oyl (nleg
algial gla .aaluo cilegano gl wilga g JLabill
ainill Glhi aungi (na acluy (nlgall (iliall gg-ilall
uleg anlall &ohaoll cupicl gl gddphy (npwdll
JLabll agiai s (dl 230 Jasiy &)Ll go pgyll
ug-ldll alpial gla dalwo cilegono gl ilg-d (a
cpudll ainill glhi aungi (na acluy (dgall (ailiall
ua ggdlpwd &nlll dohnall Cpicl L igl iy
ai Brima, Kamara and Kanu g.ilag ljLolag Loy dund
wahall Lio "aljal JLeal” LAyl g6Aii 26 "aiai” &)luc
ud dlwall ada (ule 35l ag o npwdll ayinillg
o dlgall auiliall dohnoll (ua caliiiwlll ayila jlpa

'l Lo daSaoll dpicl 3, Lubanga Laibigl aund

wygnll compulsion pli Ul p nic aly] Lo
093 3-8 ¢l ol jLgh] JILA o 2 4ixill & oyl
gl dgd (| il 2.8 apac o dpiiwc @& wolall
doblé dgd gl (igild pljill Gy dalwo dcgono
wgiwo (Ul (b (wai b o gl dgdll 3)agi gl

(Al ygol g g0 «alp 51

19 dayludl abs ol uwbwill logy plki dadgall dagliall aaasall.EF
(V)(@)(MAg (FT()(MNA glialol]
aplg loup Loli yuadl 3o (neaall gl anlall dabaoll.€€
SCSL Prosecutor v. Alex Tamba Brima et al., SCSL-04-16-T-613, Trial
Judgment (20 June 2007), at para. 734.
LA il
Christine Byron, War crimes and crimes against humanity in the
Rome Statute of the International Criminal Court (2009) Manchester,
Manchester University, at p. 182.
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ICC, Lubanga Appeals Judgment (1 December 2014), supra note
26, at para. 278. See also: paras 279-282, in which the Lubanga
Appeals Chamber provides its legal justification for including
coercion within the definition of conscription, pursuant to relevant
case-law and statutory .interpretation of the Rome Statute.
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Daily bulletin of the 27th International Conference of the Red Cross
and Red Crescent, issue 4 (4 November 1999) ‘pledge to protect
women and children’ available at: <https://www.icrc.org/eng/resources/
documents/misc/57jq3e.htm>
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Gulai wwwi.icrc.org/customary-ihl/eng/docs v1_rul_rule136: allill
‘unlc jagio 4557 aydall 17 aaylull dballall (1986) jgailw
Sandoz Commentary (1986), supra note 17, at para. 4557,
available at: <https://ihl-databases.icrc.org/applic/ihl/ihl.
nsf/ Comment.xsp 7action =openDocument&documentld=
5CBB47A6753A2B77C12563CD0043A10B> ;audlail (nlc ayiay Guloi
1958) aaulyl wasin)Pictet Commentary GCIV (1958), supra note 38,
under Art. 51 CGIV (1949) supra note 1, at p. 288.
0l 3951 jon I JUpllg yas Ul culnll ddgall a5l ol (ll gLl o 3y 1.€9
gl wlgé nd pooll (o Gpirc diolil (1ga Wbl aiai pac winy ail aalao
aolall do0all plol pan il dnll ddgall @ialll gl il .aalue cilegono
pgial /gl gy 1A Jlabill Ggia dlonl aygill” Jga dasiall ol
(bl gdgall (e yagio I+ 11
www.icrc.org/eng/resources/documents/statement/2013/united-
nations-children-statement-2013-10-18.htm
uilwitll (agall ggilall duwlp pasill culnll dlgall ainlll Al il
IV Gacldll, 10 adludl aba ol Cuipilll (nle wilily Gacld najall
:ude dpagio sailaall Jlocll a5kl Jlabil alowll pac Jga
wwwe.icrc.org/customary-ihl/eng/docs/v1_rul_rule137
polll wilaslao dcgano 10VV ,(19A9) Jahll Ggas adlail Loyl kil
ao Ja wyel aélailll (ale adalnoll aic .(€)g () FA éalall F* axioll
A alall (nle Lpidialgo pac uc (nlgeg)gillg Liluulg lailgmg Luoglgs
aoal diw 1A 4 ayani aldao diw 10 4 poall (uialll 34l 227 (nill
e @dalnall aic ailaynillg ailbanil :aaluall lgilga a Jlabill
culnll dlgall ainlll Loyl kil .1 € aalull ahallall Jahll Ggan délail
il (e ilily dacld o aapall (rilwilll  algall ggildll dwlja pondl
:ulill pégall (nle &)agio .10 pdy ailll, 117 aclall
<https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_
rule136#refFn_84AA34DS_00015>.
l2i4 (10 pgeaoll agiaill Jal go Judl (iadll 3all @Tg@ aiw |1N\g
“ging agjillg Guoljgog cluuiollg lailuylg Livég lailiag «ljlailallg
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https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/ Comment.xsp ?action =openDocument&documentId= 5CB
http://www.icrc.org/eng/resources/documents/statement/2013/united-nations-children-statement-2013-10-18.htm
http://www.icrc.org/eng/resources/documents/statement/2013/united-nations-children-statement-2013-10-18.htm
http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule137
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule136#refFn_84AA34D9_00015
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule136#refFn_84AA34D9_00015
https://www.icrc.org/eng/resources/documents/misc/57jq3e.htm
https://www.icrc.org/eng/resources/documents/misc/57jq3e.htm
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walpbi Js (e adgall pue anluwoll aileljill ¢ilga
€ G0 daalwall aleganall ella (na Loy gljill
JUiiolll (nle culegonoll ada (Uil @i iiyg Ldlgall
Jg-8 (nle anlg Jliang pilwilll (adgall yg-ilall
ol cllawdl (1l dagall 4a) dauall 1ags Jgall
ag-ildll 2 15g7 dalch (ninall (nwloghall }oigall
anlwall aleliill (ule oyl (ailuwilll (algall

layughig

uilill (alall Jg-agigpll go T dalall dcln Jllag
dalall jg-hig J-o4i (il ailiall calablaall Ly
Lpauhi glhi Jiei gl aga oo a5yl aillill
aal ol Glegoaall gi eljas Jgadl eils S ailall
wagoll JUiolll (e djalé gg-ai ¢ dlgall puc go
()(DF @aloll - a4y divoll @ U daloll (nd 3ylg I
ala o & 040" plol plaaill jlank Jiail wallg
Joudiil ajLuoll ad e pauai a5 Lo 13) 1] "Ligila WA i
1€ o dalall il cgonall lgiiii (il oSkl

Apuoll il (ale blaall go alliso poa il culnl ddgall @ialil.o
‘unle pagio cuis € adylul ahalloll
<https://casebook.icrc.org/law/implementation-mechanisms>
laalwllaballall, 1969 plol carin cibidlail (o a4yl aillill alall .OV
sunle pagio wuis € adyludl abn ol il (nle Lladll o Ciljliae.0N
https://casebook.icrc.org/law/implementation-mechanisms
Lyl kil Jonathan Somers, ‘Jungle justice: passing sentence on the
equality of belligerents in non-international armed conflict' 89
International Review of the Red Cross (2007) 867 [Somer, IRRC].
wugall ygildll ahgi éalel (niooll (uuloghall poigall drowl callawll.0q
V-19VE ayin .apghig aaluoll aleljill (nle (ayludl rilwill
Official Records of the Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law Applicable in Armed
Conflicts (CDDH), Geneva, 1974-7, Federal Political Dept, Bern, 1978,
Volume VIII. (hereafter ‘Official Records of the Diplomatic Conference of
1974-1979'), Volume XIII, 346-347.
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Fhill Aay iluwilll (wdgall ggslall aclgdl (ngluwioll
Lils algall pue o @aluoll dcgoaoll cuils 13 Lac
dalall (piig . ndgall gg-ilall cingoy ay wapioo pic
Gihy gl d)gpB (le 23 a0 JA iy a4l aillill
abudlaill (g daylgdl plasill gliill (g wapb Ja
Lojlo (il algall jué dnlwoll cileljill (gild puinig
-0 daluall cilegonall (ule jluug dpsishio djg- 0y
agdldll yo gpall laglaenls dilga Lgian) dlgall juc
24 Jgall gl Uloa] ay wapinall gog . ilwilll (adgall
élgall pe o alwall cileganall dan 134a ciaio
Gl aloo gudgi LA G0 (nlgall gg-ildll ciagoy

1 adylull aba ol agyldl (Wl (gl (o wagin lialail.or
ol awdll, 1969 ploll  uwloglall cayia 1oigal (ailgill Jauwll.0F
ad a4)lailall wgaiall g5 .09 (na A0 ad) Galall F alaoll wgp aalljaall
s gyl A4 degpiio pe pa Ao ggloliy all bl aioj o jidl
Jauiy walibill J4 (ale ailélailll Guhi o 3 U ail daniall dalaall cylal
il nd (ylailall plial gy plg gl 13 nle 3 jioy ol gluio
il
Vaios Koutroulis, 'Yet it Exists: In Defence of the ‘Equality of
Belligerents’ Principle’ Leiden Journal of International Law 26 (2013)
449, at pp. 452-453
"dIgalll guon (nd” &jlac L6 gl canin aalail (nle Guloill (na g las .0E
il cils Lo 1314 gljill doub nle anioy 1 ddlaill Gubi of Jlaisl (s
aloall gla lgac dogléo gl lgac wpa cuils gi alale pe” gi "dlale”
ayiilail nle ayiy Gulai Tl lili U ajellg (sl auiialgll d)leyllg
o airc ol yidgi TV A @bl dbalall (190 1) (gl caia
caia dudlail (nle ayiay @doi il syl ailill éalall (ale Guloill
@ (197°) ailill cayin &alail (nle agihy @ulaig 7 .o (1901) (gl
e agiy Gulaig .o (197 &l cayis a6lail (e ayiby Giloig
M. (190N) asull canin adlail
V. aalyall V adbwll dbs ol Jgill (alslll Jgagigpll.00
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e édgall ailiall doAnall alpial 2 54sg alyiclll
dyngaill dpilall Cpicl 2 da TA daloll pwailaba e iy (nadliagoll pla oLaial clll g0 3 I
18 "g aighll pyi & 5" ol Bemba Lioy dufd (i 130 wagoy Lgilialgg ¢ljill wlpbi gga" i
g-ag ' g (s e (ilng el (e cial (o Lglh Ll digluio djg-n (i Jg-Sgigull
alifiw !l 8yilag dilailll éilall 2oy Lowa capicl pLbi I iliall ggilall @ hyipo pla sl craun
0dy Jaii (il ailall plpo dyali (e 1jaLa gls ail
éiloallg Lgoiog (uiluwill (ndgall gguilall calalgiil — cuils 13) Lo Jga ljila gblaill Jlj Lo g (idg
apig . wlwill oLBIl o TA dalall wongoy Lgle  Grw gihiwi @lgall jy¢ o @l woll cileganall
do4aall aLgial (6 ag-Bgr LA duwjlooll a3 e Mgiphew cui dodlgll (alill o dolll Lpisilgs
Joad Ll ball weégy aygall agiliall - gboii ol weoy adil wypdl Jgadl gi aolgll o

oaalojlgi@@cyhubgbagdiao@q,obﬁ.dwdmﬁ | - Galall
"dygluio ¢ilinlgg Gody gl giaii ¢ljill walibl ol nle agngs cuni

USSR delegate statement, Official Records of the Diplomatic
Conference of 1974-1979’), Volume XIlI, at p. 365: ‘It was not correct
to say that the provisions of article 10 would be applied only by the
representatives of legal Governments, since article 5 stated quite
clearly that each Party to the conflict would have equal rights and
duties!

(V)71 éaloll Taag jla) groge Loy 36y (aciall dylgall diliall dahaall 1€

AT -9 quigu /alpja 10) -+ 1--0/1CC- | A unbwill logy plbi (1o (w)g
il éabdll dlgguio Jga dohaoll Guan ilhallo i kil .0+ | aaall
ailiall aolnall billlg eilelall aclgd (o | -1 dacldll Gag Cuoid
Jalwyi ) T dyupaill aglall (€-7-- A+ 1--0/ - 1-1CC) groge Lows ,éulgall
il ddgall gaall dohio 3 curaj cun Mg I gligaall (T -9 apl
(g “igils Iy alhuino” g4i pl “gaighll i 45" phlao ol Capicl
yigild pé (il
ICC, Prosecutor v. Bemba Gombo (Decision Pursuant to Article 61(7)(a)
and (b) of the Rome Statute) ICC01/05-01/08 (15 June 2009), at para.
501. See also: Amicus Curiae Observations on Superior Responsibility
submitted pursuant to Rule 103 of the Rules of Procedure and
Evidence, ICC Bemba Gombo (ICC-01/05-01/08-406), Pre-Trial Chamber
11 (20 April 2009), paras. 22-23, in which Amnesty International’s
argument that the MLC Courts were not ‘regulrly constituted' and
therefore unlawful was dismissed.

-90-IT itigyg5 36 (nciall ddylull balluégy adgall diliall daaaoll. 10

wldell walg jpu”:€€€ dpaall (I - | plpa /bl M) g8all T-T/1€
&uanill Jalll (nle (1algll 130 Jouiyg Lo daya waljil a0y dyaub djgny
ailall ydial gl anidoll cilblull (1l lgad)g gildgll aic cagagll pilall (na
Vawaiy wadlod abludl I
ICTY, Prosecutor v Kordic, IT-95-14/2-T, Trial Judgement (26 February
2001), at para. 444: 'The duty to punish naturally arisesafter a crime
has been committed.... This duty includes at least an obligation to
investigate the crimes to establish the facts and toreport them to
the competent authorities, if the superior does not have the power to
sanction himself!
daluall aileljill (na adiball aaball dygguo ! duuill LAl il
an (ol adbuldl kallwégd ddgall diliall Gabaall :adgall pe
Jhé" arvr-eV-- 1-IT péy andll Jbghg gide Ui Giiagilwlgyjale
figoi 1) Galyill dulgguo liy (LA é (raugaill gahll gliy
AVaaall (- -1 glgy
See also regarding command responsibility being applicable in NIACs:
ICTY, Prosecutor v Hadzihasanovic, Alagic and Kubura, Case No. IT-01-
47-ar72, 'Decision on interlocutory appeal challenging jurisdiction in
relation to command responsibility’ (16 July 2003) at para. 17.
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&0 M\ dalall (g dllwo 13 Sp Lios lpiclll py
il dalgall ailiall & ohaall (wlwill Logy oL
(i Gupwac L8 (e @30 dilia dlgguo popay
eadl pulailgial od dlgall pu¢ g0 daluo cilegano
! b il gall ggiléll el cilsLgiil
1€ aghiw algall i oo aluoll ailcgoaall i

laa (apun " aly bo (le (uilill (nals il Jgagigpll Go (gl dalall Aii -
waria aibélail gy asjidnll aillill dalall Ja4ig jghy (nall Jghgigpll
aialgl bgpidl 4o Jasy ai yga 1969 qubuwel / Ul 1T (na dopall
wlybill nip;_iﬁ!udcjg:igﬂl o @alwall Glejlioll gron (ale lpayhil
ailelaa gl dduiiio daluo ¢ilgig aalwall @ilgé (u dadloiall dolull
‘0 .o I alaoll (19V9-19VE) yuuloghall poigall dwaul Gl T
ayaall 9 adgyludl dbalall, T+ 1V plal ponill culnll algall ainlll Glei. 1T
al "ligild 1A alAdio ol jagi dsjidioll il aalall gdyiai VI €
anlalall ggilall Gag aladiall Jgall pslao (l dpns dygny piy polll gla
naido lapl Jliiolll (o élgall ué (1o daluall cilegaaall Jaoii (la
a1 wayh J4 (e dapnitall aillill dalall (na daclill adm Gubhi Gghuug
alAdiio pslaall jlicl Aoy 08all ae Jyadil anllillg ili g (o "gljill
"aaluwall dcganall (ilgé” Gag élAuio Lgil Lallb Wigils A
‘Common Article 3 requires ‘a regularly constituted court’, If this would
refer exclusively to State courts constituted according to domestic
law, non-State armed groups would not be able to comply with this
requirement. The application of this rule in common Article 3 to ‘each
Party to the conflict’ would then be without effect. Therefore, to give
effect to this provision, it may be argued that courts are regularly
constituted as long as they are constituted in accordance with the
‘laws’ of the armed group.
wagar.£T1-0aaall, 1V adlul éballoll jgailw Gdei Lol il
Vagludl abatloll (19W) ilill (nalo dl Jghgigull o Téaloll
dyibgll ciloyiill o ducgll hnall yiylaill ol agliall cilgdoll Jga
wibgll giléll pggao Joxy ajaioll cileyyiig dlgall caloys
"Gl 13 (na 1adeo loggao
Sandoz Commentary, supra note 17, at para. 4605, under Art. 6 APII
(1977) supra note 7, which deals with penal sanctions: ‘The possible
co-existence of two sorts of national legislation, namely, that of the
State and that of the insurgents, makes the concept of national law
rather complicated in this context!
wuuloghall jaigoll aroupl callawll . niliagudl alailll Cigaio glu N PT=Y
olaal gl Jaéll annll go g4y al” 10 .o 11 alaall (19V9 - 19VE)
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Cuyl dlwall aa e gla gadalall Lgigild wingo
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auai_wil & 1gall j 1€ o @l ol cilcgonall & nya
G-thig algall Lgy gioii (il @abowdl aalblwll go
Vag-lall phay doghall (na Lgilag dlgall (ilgs
aw dlglauall 1o gla pog w gliliga 241 La4g
= sygluwio dlolao &gpnll (o) 1" gylkioll
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JLall daubhy (ailuwilll (adgall (g-ilall (e algall
wagay Lpy wapins pié vilegoao I3 e ol (I Ijbi
Gilgdll cingoy Lgoypi @ Lo Lilleg i adgall ggiilall
2o cuwinng Tlgia b (ol dlgall dylalall
auoyp i aalblw édgall pie g0 @l o cilegoao

wnill aguéll dlols adbiélio (ale cllb il ay530ll aam 4o (W) 0 puudll kil 19
Jjud Lpuiblgo wixis dlga & nle glusitll Goinl (lgall agilall lpiya
Zakaria Dabone, ‘International law: armed groups in a state centric.V-
.system’ 93 International Review of the Red Cross 882 (2011) 395
Wl kil
Marco Sassoli, ‘lus ad bellum and ius in bello - the separation between
the legality of the use of force and humanitarian rules to be respected
in warfare: crucial or outdated?, in Michael Schmitt and Jelena Pejic
(eds), International Law and Armed Conflict: Exploring the Faultlines,
Martinus Nijhoff Publishers, Leiden/Boston (2007), at p. 257.
ol Ciléguio (gild dubi Glhy Go (e aaluall Cileganall”
angl glao daluall cilegonall () oLl Gl lgashy 1 plc J4ing
dloaiwl a5 @ agigs (nf) wall gio Ggild Lple @ihiy Gl (na
iy () (il ol Sl guno Ggils e 208 Uil (g (g4l
dalwall cilegaaall gi pe (axlwall dgall (Wl egalll aihaiiajao (ll
agilé la WJlall cils Logog mlaill cilsyall iléiagaall dylal
gx4all.agis dalwall tilegonall (nyan JAdy (yleo il ciléguo
E-N-E-V. awai
‘Armed groups basically trigger the application of jus ad bellum. In
general, they are not themselves endowed with a right to peace. (...)
Armed groups have a more explicit place in situations of jus contra
bellum (thus clearly a right against the use of force) and are set apart
from international jus ad bellum (which refers to the ‘mere’ regulation
of recourse to armed force). However, cross-border armed groups
appear to be upsetting traditional assumptions. In all cases, jus ad
bellum is profoundly ‘anti-armed group’ Dabone, ibid. 407-408.
Jonathan Somer, 'Jungle justice: passing sentence on the equality Vi
of belligerents in non-international armed conflict’ 89 International
Review of the Red Cross (2007) 867 at p. 663.
Zakaria Dabone (2011), supra note 70 plc J4uin JbJT.VF
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Antonio Cassese, International law (2008: Oxford University Press), .V

179.
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V1 daniall polll cilamloo dcgoao 999,(19717 powya /gl agils 17)

aoad &i (M) oljltll Josoll gi dpauwll” puai Jouiy 1 .ddall aaa galpell
wpon]l calbiiwlll G~y cagiod (uill glhaldl (né ellasg e gilb cil
uaAiiuall ale ggiléall lpoyar dogé doas &l apawell doaall g
el il Yoy
Venier and Nicholas v. France, CCPR/C/69/D/690/1996 (1 August
2000) and Foin v. France, CCPR/C/67/D/666/1995 (S November 1999)
where the HRC stated that under Article 8 ICCPR, States may require
service of a military character.
agiaall Ggdnll gl (gall agoll .danioll polll dololl 00l
lamloo dcgoao 999,(1977 powwa /gl ggils 17) dwuluullg
gl apaul (nle ani alya] jgay 17 (M)@)(F)A dalall, 1V daiall aolll
Joall gl dpull” ai Jady U &dall e @Il (3 ..gnoljill Joall
il glaldl (na ellabg anpbue gilbh cila aoas al (N Syl il
dy0gd 033 &l dyyawall oAl ye (apanl calbiiwlll Gy wajioi
L&y phail "pan uahiimall (ale ggilall lgeya
Venier and Nicholas v. France, CCPR/C/69/D/690/1996 (1 August
2000) and Foin v. France, CCPR/C/67/D/666/1995 (S November 1999)
where the HRC stated that under Article 8 ICCPR, States may require
service of a military character.
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ICC, Prosecutor v. Katanga, ICC-01/04-01/07, Decision on the
confirmation of charges (30 September 2008), at paras. 367-372
qw0ge Loy jly -0l A6 (aedoll ddgall diliall dohnall.9E
ICC, Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08,
Decision on the confirmation of charges (15 June 2009), at paras.
303-304.
hil.90
Knut Dérmann, Elements of War Crimes under the Rome Statute of
the International Criminal Court: Sources and Commentary (2003)
Cambridge, Cambridge University Press, at p. 315 [Dérmann, Elements
of War Crimes]. Commentary (2003) Cambridge, Cambridge University
Press, at p. 315 [Dérmann, Elements of War Crimes].
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See also: In June 2013, Peru suspended a lottery to draft
conscripts (12,500 names of men aged 18-25 years) to its military
after a high Peruvian court judge granted an injunction on the grounds
the lottery would be discriminatory: Financial Times, ‘Peru suspends
military draft lottery’ (19 June 2013) available at: <https://www.ft.com/
content/bee10e9cd8c5-11e2-84fa-00144feab7de>.
e gia ail ¢y JUn I gild cgi (le Al 1ae dclyd go 3y U1 -1
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ddoganll (ale eliplllg (Goyl cusy luilll Ggis ploog) iluwill
ahallall (19€9) oyl gl cadia adlail) Jdiadl dhlu gol glang
JUA o digilall Tauo plyinl way gla (niog (1€ dalall | ddyludl
ey J4uiy lgduhi pacg alll law dal 333 (uilgd ge gllcll
(70 a@aladl | aduluwdl abaloll (19€9) dauldl carin dudlail)
alelial s (pudll ainill sy gluilll Ggaal (gall ggilall wngoy .| -
wgino (ol dglw 1348 (nép (nio aileall diall ailadgioo gi naddll
agoll go (N 1A éaloll cagay &y adiooll gl (uall 1ae awloo gio
il ity agall 130 gl e dulullg daall dgially golall (algall
adlailll go (N 1T dalall Byl il A éalall wagoy (rpudll Joall Go
Gluill Ggdny dinoll daioll aolll dial yhil .glwilll Gganl abpuolll
United Nation's Human Rights Committee, Yeo-Bum Yoon and Myung-
Jin Choi v. Republic of Korea, Comm. No. 1321-1322/2004, (Merits),
CCPR/C/88/D/1321-1322/2004 (23 January 2007).
d in U g i) dgoludl daniall polll dudgao dhnllo Lyl il
U.N. Doc., 1991/ .Dr. J.P. v. Canada, Communication No
& lMatpara,(1991)FTat 1991/£€7/D/EF/CCPR/C
puoillg ailelidllg <L Blaindl §a lea oai” | A dalall alella
wlaaillg ahadulll ge (ponll calaiinlll cla (né Loy laypiig Lgic
|3 nd lago yylaall aggang Cig) Gagull ol pinig "yuall
o (M)A daladl g bo yadlidl (! pui Lgil (1 1 2anll
a0l dalyo i il duwlullg diaoll Ggdall lgall agoll
aliiiwl aic pjlall pe gpall ugildll pilbg (pudll Jooll Go & auwall
ua Jaall piall wilall a5g5 (il TAGalall go (npoail walbiiwll @
Gbuilll Ggén o Gah (aponll calaiiwlll clea)
izl Jghgigpdl aaii gliy (unll aiold nall pyaill il éijlaoll | -
aoaall dlgall jla] &y axd Cuang (pallg Jahll Ggan dial (ll
yldt dwlja . Jahll ggan dinl danioll golll :yinall (nd dyawoll
audlaill (lis Il Jgagigull go A dalall ingos walyblll Jgall lgingy
CRC/C/OPAC/ éaluall ¢ilejliall na Jlabill @lial gliy Jahll ggén
.CHN/1 (6 June 2012), at para. 20
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Maja Janmyr, 'Recruiting Internally Displaced Persons into Civil Militias:
The Case of Northern Uganda' 32 Nordic Journal of Human Rights 3
(2014) 199-219, at p. 203:
gildllg gluilll Ggaal (lgall ugildll wingoug awdijhooll Ciagoy”
dloloall (ngiwo (ul (i il aginill Qhuﬂo.oﬁj;f,gﬁbmm gall
wwaoill dnslio &élail go yubiél) digall gl diluwillll gl dywlall
go (N € dalallg udll cauin cilidlaill d4yidioll dillill éalallg (19€A)
i cillai] ol als Il Jghgigul
‘By the same token, under international human rights and
humanitarian law, recruitment practices amounting to cruel,
inhuman or degrading treatment would be prohibited (quoting the
Convention against Torture (1984), Common Art. 3 of the Four Geneva
Conventions (Article 3) and Art. 4(2) of the Additional Protocol to the
Geneva Conventions.
Jluslll gény dsioall daniall polll ainl LAyl il
UNCHR, ‘Compilation and Analysis of Legal Norms' (5 December 1995)
UN Doc E/CN.4/1996/ 52/Add.2, at para. 166.
dgin dlla Jga gyl pyéiill gluwitll Ggéanl ayapolll glalyl dinl yhil
199 guigy /ulpja 1) logilge (na gluill
Inter-American Commission on Human Rights, ‘Fourth Report on
the Situation of Human Rights in Guatemala’ (1 June 1993) OEA/
Ser.L/V/I1.83, Doc. 16 rev., chap. V: <http://www.cidh.org/countryrep/
Guatemala93eng/chapter.5.htm> [IACHR, Fourth Report on Situation
of Human Rights in Guatemala]
aoaallg (npawell ainill -ilelifiwlil aam gdya jgu 1 ail pe”
al ciavg lpiapby dyjuai gl duaiiei gl dyigild e )90y -dyauall
agiall Gléjiul 4o Egi qulg dypunc G033 320 Aol doadll ghi
a0iai i iy dypuall G0l (6 agilwdy dnadll Sl dyl
3y los dayawell hhAallg aila bl (nle agblinilg (uainoll wailbg
Mgl (o
‘Nevertheless, those exceptions—military recruitment and military
service—cannot be exacted unlawfully, arbitrarily or in a manner that
is discriminatory in nature. Military service must be just that, but not
a form of servitude for the soldiers calculated to satisfy the personal
needs of their superiors in the military hierarchy. The functions and
discipline of the recruits must be based on military needs and plans, as
established in the Constitution.
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agall ailiall dataall (bl logy plhi (nle Gulai ppiduyi gigh. | -V
TVl aaall LV .o .9V adalull ahaall ,(1999)
Otto Triffterer (ed), Commentary on the Rome Statute of the
International Criminal Court, (1999), supra note 97 p. 273, para. 272.
TN adyludl abatoll ,(190AN) dauldl auin adlail (e agiay Guloi. | -A
Irr.ge [T aalall
Pictet Commentary GCIV (1958), supra note 38, Article 32, p.222.
ao 11 éalall (ale yon il culnll adgall @il Guloi puiy
olacl gio (all caagi 1" 11 @alall gi ol Jglll qulnlll Jghgigpll
Jggigull (19A7) jgailu Gulsi “placlll ligild pgalc p53 (Lo
£V aaall, 11 aalall . Jglll sl
The ICRC Commentary to Article 11 of Additional Protocol | notes that
Article 11 “is not intended to prevent the executions of persons who
have been lawfully condemned to death”: Sandoz Commentary (1986),
API, Article 11, para. 467.
Jildi s Cun guolwill logy plhi e cunglaall alluwoll aaa pcai
(iliall lpolbi pljial o 3y 1 ail Jgall 4o 2ac piclg placlll dgdc Jga
i (il uolwill logy plhi go A+ dalall giildill 1ae ge cuniig . pilall
dyibgll guilgallg cilgiall (nibgll Gubill guluall pac (nlc
adgall ayliall danoll (uulwll logy olhi (nle Guloi ppicyyi gigl
M9 adgy aulall V1 apaall €7, .9V adlud! aballoll (1999)
Otto Triffterer (ed), Commentary on the Rome Statute of the
International Criminal Court, (1999), supra note 97, p. 46, para.76,
footnote 239.
‘Knut Dérmann, Elements of War Crimes, supra note 95, p. 40. For 1-9
example United Nations War Crimes Commission, Trial of Werner Rohde
et al,, Case No. 31, British Military Court (Wuppertal, Germany, 29 May
-01 June 1946), Law Reports Volume V, p. 58 (in examining whether
spies could be executed). The Judge Advocate noted that a person who
takes no part in a judicial execution bears no criminal responsibility.
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(o lusill §ga ang Jga aill il lusll Ggan) aspoll
eyl il 1T adgluwdl abatloll  Ulogilge
Inter-American Commission on Human Rights (IACHR) Alejandro Piché
Cuca v. Guatemala, Report N.36/93 - Case 10.975, (6 October 1993)
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ICC, Prosecutor v. Bemba Gombo (Decision Pursuant to Article 61(7)
(a) and (b) of the Rome Statute) ICC01/05-01/08 (15 June 2009), para.
501. See also: Amicus Curiae Observations on Superior Responsibility
submitted pursuant to Rule 103 of the Rules of Procedure and
Evidence, ICC, Bemba Gombo, ICC-01/05-01/08-406, Pre-Trial Chamber
11 (20 April 2009 at paras. 22-23, in which Amnesty International’s
argument that the MLC Courts were not ‘regulrly constituted' and
therefore unlawful was dismissed.
aljicll ! duuill gluill Ggéal dugyglll éabaoll algial Lio yhil. 1 1 |
:ailall ggilall gihi of by algall e go clils Lpildi ull a5laally
llascu and others v. Moldova and Russia, 48787/99, Council of Europe:
European Court of Human Rights 8 July 2004, at para. 460; Cyprus
v. Turkey, 25781/94, Council of Europe: European Court of Human
Rights, 10 May 2001, at paras. 231; and 237.
agall Jaall dohno (najlyll Lyl yhail
The decision of the IC] in: Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), IC] Reports
(1971),12, at para. 125.
Alualll go peay (i Ayl allwall
A. Roberts & S. Sivakumaran, ‘Lawmaking by NonState Actors:
Engaging Armed Groups in the Creation of International Humanitarian
Law, Yale Journal Of International Law, 1, 2012, p. 133:
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‘Giving armed groups plenary lawmaking powers would effectively
upgrade them to the level of states and would subordinate the
interests of the international community as a whole to the interests of
armed groups.
bl gl glikw jac A (acioll il 11T
Prosecutor v. Omar Sakhanh Haisam Sakhanh, Svea hovratt (Svea
Appeal Court), B 2259-17, Judgment of 31 May 2017.
ablw gia glilw joc A (acioll LAyl il
Prosecutor v. Omar Haisam Sakhanh, Stockholms tingsratt (Stockholm
District Court), B 3787-16, Judgment (16 February 2017), at para.
26.
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‘Common Article 3 requires ‘a regularly constituted court’. If this would
refer exclusively to State courts constituted according to domestic
law, non-State armed groups would not be able to comply with this
requirement. The application of this rule in common Article 3 to ‘each
Party to the conflict’ would then be without effect. Therefore, to give
effect to this provision, it may be argued that courts are regularly
constituted as long as they are constituted in accordance with the
‘laws’ of the armed group.
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Sandoz Commentary, supra note 17, at para. 4605, under Art. 6 APII
(1977) supra note 7, which deals with penal sanctions: ‘The possible
co-existence of two sorts of national legislation, namely, that of the
State and that of the insurgents, makes the concept of national law
rather complicated in this context!
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