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A critical reflection on the approach to missing persons
in Lebanon provided in support of an international

missing persons mechanism in Syria.

1. Introduction

It is estimated that up to 17,000 persons are still
missing in Lebanon today, many of whom went
missing during the armed conflicts from 1975 to
1990. Despite sustained efforts from the families
of missing persons and civil society organisations
to force the Government into action, there
has been very little progress. The right of the
families of missing persons to know the fate and
whereabouts of their relatives remains largely
unfulfilled. Successive Lebanese governments have
demonstrated lack of willingness to prioritise the
search for missing persons. Lebanon’s response
highlights the inadequacies of relying on a national
commission for missing persons during periods
of political instability and sectarian divisions. In
line with the recent Report of the United Nations
Secretary General, this paper supports the
recommendations proposed for the establishment
of a missing persons mechanism in Syria with
an international mandate that fully ensures the
meaningful and sustainable participation and
representation of victims.'

Following extensive research on the legal
framework applicable to missing persons in
Lebanon and interviews with representatives of
civil society organisations and of the families of
missing persons, this paper offers six key lessons
learned from the Lebanese experience. These
lessons, drawn from reflecting on the 32-year
struggle for recognition of the rights of missing
persons and their families in Lebanon, should be
read in conjunction with the Secretary General’s
findings and suggestions for an international
missing persons mechanism in Syria.

This briefing serves as an introduction to a more
detailed report that shall be published by the
Diakonia International Humanitarian Law Centre
in late 2022.

1. United Nations General Assembly, ‘Missing People in the Syrian
Arab Republic: Report of the Secretary General’, 2 August 2022,
A/76/890, para 64. (Hereafter ‘Report of the Secretary General’).

2. Legal framework on missing persons
in Lebanon

The definition of an effective mechanism on missing
persons must begin by outlining the rights of missing
persons and their families, as well as the obligations
of the relevant actors under both international
and domestic law. A proper understanding of this
legal framework is essential to fulfil the rights of
missing persons and their families, including that
of their meaningful and sustained participation
and representation in a transparent, independent,
and impartial mechanism.

International humanitarian law

Since obtaining independence in 1943, Lebanon
has experienced overlapping international and
non-international armed conflicts. At a minimum,
all parties to these armed conflicts are under
an obligation, under customary international
humanitarian law (IHL), to prevent persons from
going missing, take all feasible measures to account
for missing persons, provide family members with
relevant information, mark gravesites, and record
data on both detained and deceased persons.?
The analysis of the conflict in Lebanon reveals
that all parties to the conflict consistently failed in
upholding these obligations.

2. Based on state practice and opinion juris, the ICRC concludes
that these rules of customary IHL applicable in both international
and non-international armed conflicts. See ICRC Customary
Law Study, Rule 105 (‘Enforced disappearance is prohibited’);
Rule 117 (‘Each party to the conflict must take all feasible
measures to account for persons reported missing as a result of
armed conflict and must provide their family members with any
information it has on their fate’); Rule 116 (‘With a view to the
identification of the dead, each party to the conflict must record
all available information prior to disposal and mark the location
of the graves’); Rule 112 ("Whenever circumstances permit, and
particularly after an engagement, each party to the conflict
must, without delay, take all possible measures to search for,
collect and evacuate the dead without adverse distinction’) p
406; Rule 116 (‘With a view to the identification of the dead, each
party to the conflict must record all available information prior
to disposal and mark the location of the graves’) p 417; and Rule
117 (‘Each party to the conflict must take all feasible measures to
account for persons reported missing as a result of armed conflict
and must provide their family members with any information it
has on their fate’) p 421.



International human rights law

Respect for human rights is essential in helping
to prevent persons from going missing. The
prohibition on arbitrary detention, the right to
liberty and security, the right to life, and the
right to a fair trial are just some of the rules of
international human rights law (IHRL) that minimise
the types of situations in which people are prone
to go missing. Such rights have been interpreted
by regional human rights courts as prohibiting
enforced disappearances,® a norm which is now
explicitly codified in Article 2 of the Convention
for the Protection of all Persons against Enforced
Disappearance.*

IHRL also recognises the right of families to know
of the fate and whereabouts of their loved ones.®
The ‘right to know’ has roots in both IHRL and IHL
and is understood as connecting the obligations
to provide information on missing persons under
international law with the rights of the families to
access such information.®

Domestic Lebanese law

In 2018, thanks to consistent pressure from
civil society organisations and the families of
missing persons, Lebanon passed Law 105, which
recognises the right to know and has enabled
the establishment of an Independent National
Commission mandated to clarify the fate and
whereabouts of missing persons. While this law
represented a significant moment in the struggle
for recognition of the rights of missing persons
and their families, the Commission lacks adequate
and sustainable funding and has not been

3. The European and Inter-American Courts of Human Rights have
repeatedly upheld the prohibition on enforced disappearance. For
example, see: Kurt v. Turkey (European Court of Human Rights,

25 May 1998) paras. 108, 116, 129, 133-134 and 142; Timurtas v.
Turkey (European Court of Human Rights, 13 June 2000) paras
86, 90, 97, 98, 106 and 113; Velasquez Rodriguez (Inter-American
Court of Human Rights, 29 July 1998) paras. 155, 156, 157, 163,
186, 187, 188; Bamaca Velasquez, (Inter-American Court of Human
Rights 25 November 2000) paras 142-144, 160-166, 214, and 220.

4. International Convention for the Protection of All Persons from
Enforced Disappearance (ICPED), United Nations General
Assembly, 20 December 2006. The ICRC has concluded that the
prohibition on enforced disappearance is a rule of customary
IHL based on the cumulation of the customary prohibitions on
arbitrary detention, torture, and murder.

5. International Convention for the Protection of All Persons from
Enforced Disappearance, Article 24(2).

6. For a useful discussion, see: Gloria Gaggioli, “The Prohibition
of Enforced Disappearances: A Meaningful Example of a
Partial Merger between Human Rights Law and International
Humanitarian Law’ in Robert Kolb and Gloria Gaggioli (eds),
Research Handbook on Human Rights and Humanitarian Law
(Edward Elgar 2013) 320, 321-22; and Grazyna Baranowska ‘The_
Rights of Families of Missing Persons: Going Beyond International
Humanitarian Law’ (2021) 55(1) Israel Law Review 25.

provided with a physical headquarters. Moreover,
the appointment of members to the National
Commission is left to the discretion of the Council
of Ministers, which has neglected to replace any of
the five members that resigned over the last year,
leaving the Commission effectively defunct.

The politicisation of the National Commission
and the failure to prioritise the rights of missing
persons and their families highlights the significant
shortcomings of an exclusively national response.
In considering the establishment of a mechanism
for missing persons in Syria, it is therefore crucial
to emphasise the importance of ensuring its
international mandate.

3. Lessons Learned: Missing Persons in
Lebanon

Following in-depth research on the Lebanese
experience in addressing the legal and political
complexities of missing persons, six key lessons
can be drawn in support of the Secretary General’s
recommendation for establishing an international
missing persons mechanism in Syria.’

l. International nature of the mechanism

The clearest lesson drawn from the experience
of missing persons in Lebanon is that, in times of
political turmoil and armed violence, a national
commission is insufficient to fulfil the rights of
missing persons and their families. Despite the
establishment of three national commissions over
the last two decades, there has been little progress
in the search for missing persons due to political
fragmentation and inaction, insufficient funding,
and a failure to mobilise and coordinate with both
local and international actors.

The situation in Lebanon has equally shown that a
national commission is unable to achieve the type
of international cooperation necessary to search
for persons missing as a result of armed conflicts
with a cross-border dimension. In 2001, Lebanon
established a new commission but was unable to
attain cooperation with Israel and Syria to identify
missing Lebanese persons who went missing under
their jurisdiction. A 2005 bilateral agreement
between Lebanon and Syria also failed to produce
any results.

The reality in Syria, involving political tensions,
multiple non-state armed groups controlling
territory, mass cross-border migrations, and

7. Report of the Secretary General, para 64.




geopolitical frictions, negates the possibility of a
successful national commission on missing persons.
As stated in the Secretary General’s Report, ‘the
scale and complexity of the challenges cannot be
dealt with by existing measures and mechanisms
alone’, concluding that ‘the status quo with regard
to the issue of missing persons in the Syrian Arab
Republic is not sustainable’.® A missing persons
mechanism with an international mandate is
therefore essential.

Il. Time is of the essence

Delaying the search for missing persons compounds
the suffering of the families and is detrimental
to the chances of finding missing persons alive,
reuniting families, or identifying remains. As the
families of missing persons get older and pass
away, the ability to match DNA evidence and
identify missing persons diminishes.

In Lebanon, the first national commission on
missing persons was not established until 2000, 25
years after the beginning of the armed conflict. The
2000 Commission identified multiple mass graves
but refused to exhume the bodies on the basis that
too much time had passed to be able to identify
the remains and failed to provide any information
to the families on the fate or whereabouts of their
loved ones.

The same phenomenon has been observed in
Syria. In the 11 years following the outbreak of
the armed conflict, the Government has failed to
act on the tens of thousands of missing persons
cases documented by civil society organisations.
An international mechanism is the only viable
option to overcome the political inaction and
financial restraints that result in ongoing violations
of international law and deny victims their right to
know.

lll. Ensuring coordination and centralised data
management

In Lebanon, the failure of successive governments
and non-state armed groups to act in the search
for missing persons has meant that coordination
issues are yet to have come to the fore. However,
it is clear that coordination between different
organisations involved in the collection and storage
of information is essential to avoid duplication and
provide a streamlined reporting mechanism.

8. lbid paras 83-84.

The Act for the Disappeared, a Lebanese civil
society organisation, has since 2014 focused on the
following: (i) collect information from witnesses and
former combatants on the fate and whereabouts
of missing persons, (ii) develop a database of such
information, and (jii) locate and protect gravesites.
Since 2012, the ICRC has similarly focused on
collecting ante disappearance data and Biological
Reference Samples from the families of the missing
persons in Lebanon. Importantly, the Act for the
Disappeared and the ICRC have made it a priority
to coordinate with each other. Without such
coordination, the families of missing persons would
not know where to process or follow-up on claims,
leading to duplication of cases, wasted resources
and confusion.

In Syria, the Secretary General’s Report notes
that the lack of coordination between different
organisations has already posed serious
challenges and highlights the need for an
international mechanism to facilitate a centralised
approach. These challenges, very similar to the
ones experienced in Lebanon, include differences
in mandates and in policies on data protection and
information sharing, causing the fragmentation
and underuse of essential data.® The Secretary
General’s Report proposes mapping the available
information and using existing agreements and
networks to improve coordination among actors.
The Report also recommends that the international
mechanism’s mandate includes the ability to
coordinate with other actors operating in the
region.™

IV. Responding to the humanitarian needs of
the families of missing persons

In the 32 years since the end of the war in Lebanon
there have been no effective policies or measures
to provide the necessary support to the families of
missing persons. Women, persons with disabilities
and children have been disproportionally affected
by the lack of progress on the missing persons’
file. Wives of missing persons face significant
barriers in accessing bank accounts, inheritance,
proprietary rights, and identity documents for
children owing to discriminatory laws. Women
left in charge of families in Lebanon experience
social exclusion and discrimination, exacerbating
existing economic hardships. For persons with
disabilities whose relatives are missing, the pre-
existing exclusion and discrimination that they
experience on a daily basis is often exacerbated.

9. lbid para 39.
10. Ibid paras 59 and 66.



In an apparent attempt to address this legal limbo,
the Government enacted Law 434 in May 1995 to
allow death certificates for persons who have been
missing for more than four years. However, this legal
remedy has been largely rejected, as it requires the
families of missing persons to declare their relatives
dead without the possibility to seek and receive
any information on their fate or whereabouts. The
2001 Commission, whose mandate was limited to
searching for persons who were still alive, highlights
the inadequacies of relying on death certificates
and demonstrates the necessity of government-
issued certificates of absence so that the families
can access the necessary financial resources,
proprietary interests, and identity documents
while the process of tracing the whereabouts and
establishing the fate of those who are missing
continues.

The same phenomenon has been observed in Syria.
With respect to the humanitarian needs of the
families of missing persons, the Secretary General’s
Report recommends that a core component of the
proposed international mechanism’s mandate
should be to provide ‘comprehensive’ support
to victims in partnership with existing actors.”
To address the legal and administrative issues,
the Secretary General’s Report states that a
certificate of absence is one of many legislative
reforms needed in Syria to address the rights of
missing persons and their families. The Report
notes that Member States could also consider
issuing interim certificates of absence for refugees
in third countries to permit travel.” Another interim
measure could be to mandate the international
mechanism with the authority to issue certificates
of absence. While these certificates would not
carry the same legal weight as those issued by
the national Government, they may be helpful in
maintaining a registry while awaiting national law
reform.

V. The right to know

The experience in Lebanon highlights the
importance of establishing a missing persons
mechanism that is dedicated to fulfilling the right
to know. Families of missing persons in Lebanon
have called for prioritising the right to know
over accountability, especially where criminal
investigations, due to the internal political and
sectarian divisions, are likely to impede the search
for missing persons.

11. Ibid para 67.
12. Ibid paras 55 and 57.

In line with the recommendation of the Secretary
General, it is suggested that the proposed
international missing persons mechanism has
a humanitarian mandate so that it can focus
exclusively on alleviating the suffering of the
victims and families. Often referred to as the
‘humanitarian approach’,® a missing persons
mechanism that focuses on the right to know is
generally understood as being in a better position
to provide answers by protecting the confidentiality
of its sources. This mandate would exist alongside,
but be separated from, other institutions and
mechanisms, including those that are focused on
accountability.

VI. Identify, protect, and exhume mass graves
in accordance with international standards

It is essential that the identification of mass
graves, biological data collection, and exhumation
accords with internationally recognised forensic
and ethical standards.

In  Lebanon, both local and international
organisations have reported that the identification
of mass graves has primarily occurred by
chance when conducting construction work or
archaeological examinations, rather than as a
result of missing persons investigations. Where
mass graves have been identified, Lebanese
authorities have repeatedly failed to protect the
gravesites, conduct exhumations, or establish
databases of family members’ DNA against which
to identify the remains. Similar practices have
already been observed in Syria, especially with
respect to exhumation of mass graves in territories
formerly held by the Islamic State of Iraq and Syria.

The proposed international missing persons
mechanism in  Syria should prioritise the
identification and protection of mass graves.
Exhumations should be conducted in accordance
with internationally recognised standards and
with the assistance of forensic experts.

13. Monique Crettol, Lina Milner, Anne-Marie La Rosa and Jill
Stockwell, ‘Establishing Mechanisms to Clarify the Fate and
Whereabouts of Missing Persons: A Proposed Humanitarian
Approach’ (2018) 99(2) International Review of the Red Cross
589; Report of the Secretary General, para 67, “The term
“humanitarian” was used during the consultations to frame the
mandate and refers to the objective of alleviating the suffering of
families by providing answers as to the fate of their relatives’.
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and Humanitarian Law (Edward Elgar 2013) 320, 321-22
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Law Review 25.
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